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In  re  William  Brown  and  Michael  Overholt. 

Award — Finality — Costs  of  Action — Power  to  remit. 

Where  the  reference  to  arbitration  was  of  all  matters  in  difference 
and  actions  between  the  parties,  the  costs  of  the  reference  and 
award  and  of  the  said  actions  to  be  in  the  discretion  of  the  arbi- 
trators, and  power  was  given  to  the  arbitrators  to  order  and  de- 
termine what  they  should  think  fit  to  be  done  by  either  of  the 
parties  respecting  the  matters  referred;  and  in  pursuance  of  such 
powers  the  referees  ordered,  among  other  things,  that  a certain 
sum  would  be  paid  and  accepted,  “in  full  satisfaction  and  discharge 
of  all  the  said  actions  and  matters  in  difference,” — also  directing 
that  no  further  proceedings  should  be  taken  in  the  suits: — 

Held,  that  the  award  was  good — for  it  put  an  end  to  the  actions,  so 
that  it  was  unnecessary  to  award  upon  the  several  issues,  or  find 
specifically  upon  the  subject  of  the  costs. 

Where  a reference  contains  a power  to  the  court  to  remit  the  matters 
to  the  reconsideration  of  the  arbitrators,  such  power  will  be  ex- 
ercised only  when  it  appears  that  the  award  is  egregiously  wrong, 
or  not  sanctioned  by  the  evidence;  and  held,  that  no  sufficient 
ground  appeared  in  this  case. 

[Practice  Court,  M.  T.  1855.] 

The  parties,  by  an  indenture,  bearing  date  the  12th  day  of 
January,  1855  (in  which  it  was  recited  that  certain  differences 
had  arisen,  and  certain  actions  were  depending  between 
them),  agree,  in  order  to  put  an  end  to  the  same,  to  refer 
all  matters  in  difference  and  actions  between  them’  to  the 
award  of  Daniel  Carroll,  of  the  town  of  Woodstock,  gen- 
tleman; Thomas  Phelan,  of  the  same  place,  auctioneer;  and 
Burton  Bennet,  of  the  village  of  Ingersoll,  Esq.;  and  hound 
themselves  each  to  the  other,  to  stand  to  and  perform  the 
award  of  the  said  arbitrators,  or  any  two  of  them,  of  and 
concerning  the  premises,  so  that  the  said  award  be  made 
by  the  said  arbitrators,  or  any  two  of  them,  ready  to 
be  delivered,  on  or  before  the  first  day  of  February  then 
next,  or  on  or  before  any  other  day,  not  later  than  the  1st 
day  of  March  then  next,  to  which  the  said  arbitrators,  or 
any  two  of  them,  should  by  writing  enlarge  the  time  for  mak- 
ing their  award:  and  it  was  agreed  by  the  submission  that 
the  costs  of  preparing  the  same,  and  a duplicate  thereof,  and 
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the  costs  of  the  said  actions,  and  the  costs  of  the  reference 
and  award,  should  he  in  the  discretion  of  the  arbitrators, 
who  might  direct  to,  and  by  whom,  and  in  what  manner  the 
same,  or  any  part  thereof,  should  be  paid;  and  that  the  sub- 
mission might  be  made  a rule  of  the  Court  of  Queen’s  Bench, 
at  the  instance  of  either  of  the  said  parties;  and  further, 
that  the  arbitrators  should  be  at  liberty  to  order  and  deter- 
mine what  they  should  think  fit  to  be  done  by  either  of  the 
parties  respecting  the  matters  referred;  — the  arbitrators  in 
their  discretion  to  examine  either  or  both  of  the  parties,  and 
their  witnesses,  on  oath,  and  to  proceed  ex  parte  in  case  either 
party,  after  reasonable  notice,  should  neglect  or  refuse  to  at- 
tend on  the  reference,  without  having  previously  shewn  to 
the  arbitrators  good  and  sufficient  cause  for  omitting  to 
attend:  and  further,  that  in  the  event  of  either  of  the  said 
parties  being  dissatisfied  with  the  award,  or  disputing  its 
validity,  and  moving  the  court  to  set  the  same,  or  any  part 
thereof,  aside;  the  said  court,  whether  the  award  be  insuffi- 
cient in  law  or  not,  to  have  power,  if  it  should  think  fit,  to 
remit  the  award,  or  the  matters  referred,  or  any  of  them,  from 
time  to  time,  to  the  reconsideration  and  determination  of  the 
said  arbitrators. 

The  arbitrators  made  their  award  on  the  27th  day  of  Febru- 
ary, though  by  the  submission  the  award  was  to  be  made 
on  or  before  the  1st  day  of  February,  unless  the  time  should 
be  enlarged  by  the  said  arbitrators  by  writing,  signed  by 
them  at  the  foot  of  the  submission, — no  enlargement  of  the 
time  was  shewn  by  the  papers  filed  in  making  the  submis- 
sion a rule  of  court,  nor  did  such  enlargement  appear  amongst 
the  affidavits  and  papers  filed  on  moving  for  an  attachment 
for  not  performing  the  award;  but  no  objection  was  made 
to  the  award  on  the  ground  of  its  being  made  beyond  the 
time  limited. 

By  the  award  it  was  ordered,  that  Michael  Overholt  do, 
on  or  before  the  14th  day  of  May  then  next,  deliver  to  the 
said  William  Brown  five  promissory  notes,  then  in  the  pos- 
session of  the  said  Michael  Overholt  (enumerating  and  de- 
scribing the  notes),  which  they  award  and  adjudge  to  be  the 
property  of  the  said  William  Brown;  and  further,  that  the 
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said  Michael  Overholt,  his  successors,  &c.,  shall  and  do,  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  William 
Brown,  his  executors,  &c.,  on  the  14th  day  of  May  next 
ensuing  the  date  of  the  award,  at  the  office  of  Messrs.  Ball  & 
Carroll,  in  the  town  of  Woodstock,  the  sum  of  £320  5s.  0d., 
in  full  satisfaction  and  discharge  of  and  for  all  the  said 
actions  and  matters  in  difference,  and  that  the  same  be  re- 
ceived by  the  said  William  Brown  as  such  satisfaction  and 
discharge.  It  was  further  ordered  and  awarded  that  no  fur- 
ther proceedings  should  be  had  or  taken  in  a certain  action 
in  the  County  Court  of  the  County  of  Oxford,  commenced  on 
the  21st  of  August,  1854,  wherein  William  Brown  was  plain- 
tiff and  Michael  Overholt  defendant,  being  an  action  on 
promises;  and  also  that  no  further  proceedings  should  be  had 
or  taken  in  a certain  other  action,  commenced  in  the  Court 
of  Common  Pleas  at  Toronto  on  the  25th  day  of  September, 
1854,  wherein  the  said  William  Overholt  was  plaintiff  and 
the  said  William  Brown  defendant,  being  an  action  of 
covenant;  the  said  two  actions  being  the  only  actions  de- 
pending between  the  said  William  Brown  and  Michael  Over- 
holt.  The  award  also  directed  mutual  releases  to  be  executed 
on  or  before  the  said  14th  day  of  May  next  ensuing  the 
date  of  the  award,  and  that  Michael  Overholt  should  pay  to 
the  said  William  Brown  the  costs  incurred  by  him  of,  and 
incidental  to,  the  reference  and  award,  on  the  said  14th  day 
of  May;  and  they  assessed  the  amount  of  the  same  at  £15 
5s.  0d.,  and  the  costs  of  their  award  at  £49,  which  they 
awarded  should  be  paid  by  the  said  Michael  Overholt. 

In  Easter  term  a rule  was  obtained  calling  on  William 
Brown,  his  attorney  or  agent,  to  shew  cause  why  the  said 
award,  or  some  part  thereof,  should  not  be  set  aside,  on  the 
following  grounds: — 

That  is  does  not  finally  dispose  of,  or  decide,  the  actions 
therein  mentioned: 

That  it  does  not  shew  how  much  the  arbitrators  assessed  in 
respect  of  the  said  actions,  or  how  much  they  decided  to  be 
due  in  respect  of  the  other  matters  in  difference  between  the 
said  William  Brown  and  Michael  Overholt: 

That  it  does  not  finally  decide  the  issues  raised  on  the 
record  in  the  said  actions,  or  either  of  them: 
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That  it  does  not  shew  how  much  is  due  in  respect  of  the 
costs  of  the  said  actions,  or  either  of  them: 

That  the  award  is  void  in  directing  mutual  releases  by  the 
parties  of  all  matters  in  difference  or  dispute  in  the  manner 
therein  directed,,  and  in  directing  the  delivery  to  said  Brown 
of  the  promissory  notes  therein  referred  to: 

That  the  said  award  is  made  in  respect  of  matters  not  re- 
ferred or  submitted  to  said  arbitrators  by  said  submission: 
That  the  said  arbitrators  delegated  their  authority,  in  con- 
sulting and  taking  the  opinion  of  a non-professional  person: 
That  the  said  arbitrators  have,  in  making  the  said  award, 
exceeded  their  authority,  in  adjudicating  upon  and  deciding 
questions  of  law,  and  infringing  upon  legal  rights,  in  direct- 
ing the  delivery  to  said  Brown  by  said  Overholt  of  the  prom- 
issory notes  in  the  said  award  mentioned: 

That  the  said  arbitrators  misconducted  themselves  in  the 
investigation  of  the  reference  in  this  matter,  and  acted  par- 
tially in  making  said  award: 

That  the  sum  awarded  to  be  paid  by  said  Overholt  to 
Byown  is  excessive,  and  unwarranted  by  the  evidence  ad- 
duced before  the  said  arbitrators; 

And  also  on  grounds  disclosed  in  affidavits  and  papers 
filed. 

The  rule  also  called  upon  William  Brown  to  shew  cause 
why  the  said  award,  and  the  said  matters  in  difference,  should 
not  be  remitted  to  the  said  arbitrators  for  reconsideration 
and  determination,  pursuant  to  a power  contained  in  the 
said  submission  for  that  purpose. 

In  Trinity  term  last,  cause  was  shewn  by  Eecles  in  support 
of  the  award,  and  at  the  same  time  he  moved  a rule  absolute 
for  an  attachment  for  not  jpaying  the  amount  awarded,  and 
for  not  delivering  up  to  Brown  the  notes  ordered  to  be  de- 
livered up  to  him  by  the  award.  The  rule  to  set  aside  the 
award  was  supported  by  Blevins,  who  shewed  cause  against 
the  rule  for  an  attachment. 

McLean,  J. — The  reference  in  this  case  embraces  all  mat- 
ters in  difference  and  actions  between  the  parties,  and  power 
is  given  to  the  arbitrators  to  order  and  determine  what  they 
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shall  think  fit  to  he  done  by  either  of  the  parties  respecting 
the  matters  referred.  In  the  exercise  of  their  powers  they 
have  ordered  certain  notes  to  he  given  up  by  Overholt  to 
Brown,  whose  property  they  are  decided  to  be.  They  have 
also  entered  into  the  investigation  of  certain  differences 
brought  before  them  on  the  part  of  Brown,  arising  from  cer- 
tain agreements  and  contracts  existing  between  them,  and 
upon  the  evidence  have  made  an  award  in  favour  of  Brown 
for  £320  5s.  0d.,  which  they  order  to  be  paid  and  accepted 
in  full  satisfaction  and  discharge  of  and  for  all  the  said  ac- 
tions and  matters  in  difference;  and  in  a subsequent  part  of 
the  award  they  direct  that  no  further  proceedings  shall  be 
taken  in  either  of  the  said  actions.  They  have  not  awarded 
any  amount  of  costs  on  account  of  these  actions,  but  in  award- 
ing a gross  sum  in  satisfaction  for  the  actions  and  all  other 
causes  of  difference,  they  have  at  once  put  an  end  to  the  ac- 
tions and  all  matters  in  difference  which  were  brought  before 
them — Cooper  v.  Langdon  (9  M.  & W.  60);  so  that  it  became 
unimportant  to  award  upon  the  several  issues,  or  to  find 
specifically  on  the  subject  of  costs.  They  have,  according  to 
the  submission,  “ ordered  and  determined  what  they  have 
thought  fit  to  be  done  by  either  of  the  parties  respecting  the 
matters  referred.”  The  affidavits  filed  in  shewing  cause 
against  the  rule  for  setting  aside  the  award  satisfactorily  rebut 
the  charges  of  improper  and  partial  conduct  on  the  part  of 
some  of  the  arbitrators;  and  though  there  may  be  reason  to 
believe,  from  the  statements  of  one  of  them,  that  though  he 
signed  the  award  he  did  not  consider  it  correct,  and  that  he 
was  persuaded  to  do  so  in  order  that  it  might  appear  to  be  the 
result  of  a unanimous  decision,  yet  the  affidavits  filed  in  an- 
swer place  the  matter  in  a different  light,  and  shew  that  no 
persuasion  was  used,  and  that  in  fact  the  arbitrators  were, 
or  appeared  to  be,  unanimous  in  their  decision.  But  had 
it  been  otherwise,  and  one  of  the  arbitrators  had  refused  to 
sign  the  award,  the  making  of  the  other  two  would  have 
been  quite  sufficient  under  the  submission.  The  objections 
to  the  award  appear  to  me  to  be  wholly  unfounded,  either 
in  law  or  the  facts  disclosed  in  affidavits  and  papers  filed; 
and  though  it  is  possible  that  wrong  may  have  been  done 
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to  Overholt  by  the  decision,  as  to  the  amount  awarded,  or 
otherwise,  I am  unable  to  discover  any  such  evidence  of  it 
as  would  justify  me  in  ordering  it  to  he  set  aside. 

By  the  terms  of  the  reference  the  court  is  empowered,  if  it 
should  think  fit,  to  remit  the  award,  or  the  matters  referred, 
or  any  of  them,  from  time  to  time,  to  the  reconsideration 
and  determination  of  the  arbitrators,  whether  the  award  be 
insufficient  in  law,  or  not,  should  either  party  he  dissatisfied 
with  it,  and  dispute  its  validity,  and  move  to  set  it  aside. 
This  power  might  probably  be  exercised,  if  it  were  clearly 
shewn  that  the  arbitrators  had  made  an  award  egregiously 
wrong,  or  not  sanctioned  by  the  evidence,  but  I cannot  say 
that  from  anything  laid  before  me  it  appears  satisfactorily 
that  any  mistake  or  injustice  had  been  committed  by  them; 
I cannot,  therefore,  interfere  on  that  ground.  I am  of 
opinion,  on  all  the  circumstances,  that  the  rule  Msi  to  set 
aside  the  award  must  be  discharged  with  costs.  And  as  the 
award  appears  to  be  good  in  law,  and  nothing  is  shewn  in  the 
facts  to  impeach  it,  I think  the  rule  for  the  attachment  must 
be  made  absolute. 

Rule  Msi  to  set  aside  the  award  discharged, 
with  costs  ; rule  for  attachment  made 
absolute. 


Bleecker  v.  Loyall. 

A ward — A ttarhment — Reference  back. 

Objections  not  appearing  on  the  face  of  the  award,  cannot  be  raised 
against  an  application  for  attachment. 

But  where,  on  such  application,  it  appeared  that  the  defendant  had 
not  attended  the  arbitration  through  some  misapprehension,  the 
matters  were  referred  back  under  a power  contained  in  the  sub- 
mission. 

[Practice  Court,  H.  T.  1856. J 

This  cause  was  referred  to  arbitration  by  consent  of  the 
attornies,  and  an  order  of  Mr.  Justice  Richards  was  made 
on  the  7th  of  June  1855,  to  the  effect  that  it  should  be  re- 
ferred to  two  persons  named  therein,  and  such  third  person 
as  they  should  appoint,  and  that  an  award  might  be  made  by 
any  two  of  them.  It  appeared  that  the  two  arbitrators  did 
name  a third  person,  but  that  third  person  did  not  join  in  the 
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award.  The  other  two  made  an  award  on  the  16th  of  July 
1 855.  The  award  was  now  sought  to  he  enforced  by  attach- 
ment. 

In  answer  to  the  application  for  the  attachment,  the 
defendant  swore  that  he  never  attended  any  of  the  meetings 
of  the  arbitrators,  nor  did  he  produce  any  evidence  before 
them.  He  had  no  notice  of  the  appointment  of  the  third 
arbitrator.  He  admitted  that  he  had  notice  of  one  meeting 
of  the  arbitrators,  but  did  not  attend,  because,  on  consulting 
a professional  person,  he  was  told  that,  unless  he  had  signed 
some  paper  or  document  agreeing  to  the  reference,  he  need 
not  recognize  that  the  persons  giving  the  notice  had  any 
authority  to  act.  The  award  directed  the  payment  of  £508 
6s.  10d.,  besides  expenses  of  the  reference. 

Burns,  J. — It  is  very  unfortunate  for  the  defendant,  that 
be  pursued  the  course  he  has  done,  but  the  objections  taken 
now  are  not  sufficient  to  exercise  a discretion  in  withholding 
the  enforcement  of  the  award  by  attachment.  The  defend- 
ant admits  that  he  had  notice  of  a meeting  of  the  arbitrators, 
and  he  does  not  deny  that  his  attorney  had  authority  to 
submit  the  matters  to  arbitration.  If  he  had  denied  the 
authority,  it  would  have  made  no  difference.  Matters  extrin- 
sic the  award  are  not  allowed  to  be  set  up  in  opposition  to 
the  application  for  an  attachment.  Two  full  terms  have 
passed  since  the  defendant  was  aware  of  the  intention 
of  the  arbitrators  to  hold  a meeting,  and  yet  he  took  no  step 
to  procure  any  relief  against  what  he  must  have  been  aware 
would  most  likely  produce  the  result  which  has  happened. 
There  is  nothing  on  the  face  of  the  award  to  impeach  it. 
It  does  not  appear  that  the  third  person  acted,  but  it  is  not 
necessary  that  it  should  so  appear  upon  the  face  of  the  award, 
for  any  two  had  authority  to  make  an  award.  It  is  stated  on 
the  face  of  the  award  that  the  third  person  was  appointed, 
and  if  it  were  in  question  whether  in  truth  he  was  appointed, 
such  a recital  would  no  doubt  not  be  sufficient  to  prove  it. 
Yet  that  is  a matter  dehors  the  award.  Similar  objections  to 
those  raised  in  this  case  were  made  in  Pauli  v.  Pauli  (2  Cr. 


16 


PRACTICE  REPORTS. 


& M.  235),  and  were  not  allowed  to  prevail  against  an  attach- 
ment being  ordered. 

Under  the  circumstances,  however,  there  being  an  authority 
in  the  submission  to  refer  the  matter  back  to  the  arbitrators* 
if  the  Court  should  deem  it  right,  I shall  refer  the  matters 
back  to  the  arbitrators  in  the  same  terms  of  the  former 
reference, — award  to  be  made  by  the  first  day  of  next  term. 


Young  et  al.  v.  Laird. 

Writ  of  trial — Notice  of  trial  given  too  soon. 

Summons  for  a writ  of  trial  was  granted  on  the  10th  of  November,, 
and  enlarged  till  the  19th,  when  an  order  was  made.  On  the  13th 
the  plaintiff  served  notice  of  trial  for  the  sittings  of  the  20th,  and 
took  a verdict. 

Held,  (affirming  Riach  et  al  v.  Hall,  11  U.  C.  It.  356),  that  the  no- 
tice of  trial  was  a nullity,  and  that  the  verdict  and  all  subsequent 
proceedings  must  be  set  aside. 

[Chambers,  November,  1855.] 


The  facts  appeared  as  follows: 

Issue  being  joined,  the  plaintiffs  applied  for,  and  obtained* 
on  the  10th  of  November  1855,  a judge’s  summons  to  send! 
the  issues  down  to  trial  before  the  Judge  of  the  County  Court. 
The  summons  was  not  disposed  of  until  the  19th  of  Novem- 
ber, when  an  order  was  made  reciting  the  granting  of  the 
summons  on  the  10th,  and  that  it  had  been  enlarged,  and 
ordering  that  the  plaintiffs  might  carry  the  cause  to  the* 
County  Court  at  the  first  or  second  sittings  after  the  making- 
of  the  order.  In  the  mean  time,  on  the  13th  of  November* 
the  plaintiffs,  served  notice  of  trial  for  Tuesday  the  20th 
of  November,  the  sitting  day  of  the  County  Court.  It  was 
difficult  to  say  what  the  date  of  this  notice  was;  it  might  be 
read  30th  or  20th  November,  but  it  appeared  that  it  was 
served  on  the  13th.  The  cause  was  entered  on  the  second 
day  of  the  sittings  of  the  County  Court,  without  the  defen- 
dant’s leave,  as  he  averred,  and  was  tried. 

The  defendant  moved,  during  last  term,  in  the  Practice* 
Court,  to  set  aside  the  notice  of  trial,  the  order  for  the  writ 
of  trial,  and  all  subsequent  proceedings  thereon,  upon  these 
grounds:  1st — That  the  notice  of  trial  was  served  before 
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any  order  was  made  for  .the  writ  of  the  trial:  2nd — That  the 
order  was  made  too  late  to  admit  of  proper  notice  of  trial 
being  given  for  the  then  next  sittings  of  the  Connty  Court: 
3rd — That  the  writ  of  trial  was  entered  without  the  defen- 
dant’s consent,  on  the  second  day  of  the  sittings  of  the 
County  Court. 

The  rule  was  enlarged  by  consent  to  be  disposed  of  in 
Chambers,  on  the  merits  only,  if  the  judge  sitting  there  would 
entertain  it. 


Burns,  J. — I do  not  see  that  this  case  can  be  distinguished 
from  that  of  Riach  et  al.  v.  Hall  (11  IT.  C.  R.  356),  It 
is  urged  that,  having  applied  for  the  writ  of  trial  before  the 
notice  served,  though  the  order  was  obtained  afterwards,  dis- 
tinguishes it  from  that  case.  Further,  it  is  urged  that  the 
order  specially  mentioning  that  the  plaintiffs  might  take 
down  the  cause  at  the  first  sittings  of  the  County  Court  so 
far  cures  any  irregularity,  that  it  would  have  the  effect  of 
compelling  the  defendant  to  move  to  set  aside  the  service 
of  the  notice  immediately,  and  that  it  was  too  late  to  make 
the  application  now.  I do  not  think  there  is  any  weight  in 
the  argument.  The  service  of  a notice  of  trial  previous  to 
obtaining  an  order  for  a writ  of  trial  is  not  a mere  irregu- 
larity; it  is  a nullity;  and  the  obtaining  of  an  order  from 
a judge,  authorising  the  taking  down  the  cause  at  the  first 
sittings  of  the  County  Court,  does  not  cure  the  nullity,  or 
impose  an  obligation  on  the  defendant  to  move  to  set  aside 
such  notice  previous  to  the  cause  being  tried.  The  order  was 
obtained  the  day  before  the  sitting  day  of  the  court,  but 
did  not  sanction  the  dispensation  of  a proper  notice  of  trial 
according  to  the  practice,  because  it  is  worded  that  the  plain- 
tiff might  take  down  the  cause  at  the  first  sittings.  The 
judge,  when  granting  the  order,  did  not  intend  it  to  have 
that  effect,  and  indeed  he  had  no  power  to  do  it.  The  mean- 
ing of  the  order  is,  that  the  plaintiffs  might  take  the  cause 
down  at  the  first  sittings,  if  proper  notice  could  be  given;  if 
not,  then  it  might  be  done  at  the  second  sittings. 

The  proper  order  to  make  is,  that  the  verdict  and  any  sub- 
sequent proceedings  be  set  aside,  with  costs.  The  writ  of 
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trial  is  rightly  obtained,  and  will  stand  good.  The  notice 
was  a nullity,  and  requites  nothing  to  be  said  about  it. 


Regina  ex  rel.  Coleman  v.  O’Hare. 

“ “ Loyall  y.  Ponton. 

“ Corby  y.  Brown. 

Padwell  v.  Stewart,  Hambly, 
Davy,  Bogart  and  McAnany. 

Disqualification  by  contract  with  Corporation— Candidate  shareholder  in 
company  in  which  the  Corporation  holds  stock— Mode  of  contesting  election 
for  a icard  in  which  relator  has  no  vote. 

On  application  to  set  aside  an  election,  it  is  no  answer  to  say  that 
the  relator  did  not  object  at  the  election  to  the  qualification  of  the 
the  person  elected;  this  is  only  necessary  to  entitle  the  relator,  if  a 
candidate,  to  the  vacant  seat.  But  a party  cannot  complain  of  the 
election  of  a candidate  whom  he  has  himself  voted  for,  unless  he 
can  shew  that  he  was,  at  the  time  of  voting,  ignorant  of  the  ob- 
jections which  he  desires  to  urge. 

A surety  by  bond  to  a Corporation  for  their  treasurer,  and  to  the 
treasurer  for  the  collector  of  taxes,  is  disqualified  for  a seat  in  such 
corporation,  as  is  also  a party  -who  is  acting  as  their  solicitor  in 
the  defence  of  suits. 

A shareholder  in  a company  in  w^hich  the  council  holds  stock,  and 
which  has  borrowed  money  from  the  council  and  secured  the  re- 
payment by  mortgage,  is  also  disqualified. 

Held,  that  in  the  last  of  these  cases  the  objection  of  alienage  taken 
to  the  relator,  was  not  sustained. 

Elections  can  only  be  contested  in  the  summary  w’ay,  provided  by 
12  Vic.  ch.  81,  as  amended  by  13  & 14  Vic.  ch.  64,  by  a candidate 
or  person  having  a right  to  vote  at  such  election.  A voter  of  an- 
other ward,  if  he  desires  to  complain,  must  apply  to  the  Court  for 
a quo  warranto  as  in  ordinary  cases. 

[Chambers.] 

Writs  in  the  nature  of  quo  warranto  were  issued,  at  the 
relation  of  the  different  persons  named,  calling  upon  the 
respective  defendants  to  shew  by  what  authority  they  res- 
pectively claimed  to  hold  and  exercise  the  office  of  councillor 
for  the  town  of  Belleville;  the  different  relators  complaining 
that  the  defendants  were  respectively  disqualified  to  be  elected 
at  the  last  election  held  in  January. 

The  grounds  alleged  against  Mr.  O’Hare  were,  that  he  was, 
at  the  time  of  the  election  and  afterwards,  surety  to  -the 
town  of  Belleville  by  bond  for  the  due  performance  of  his 
office  by  the  treasurer  of  the  town:  that  he  was  also  surety 
by  bond  to  the  treasurer  for  the  due  collecting  of  the  taxes 
by  the  collector  of  the  said  town:  further,  that  at  the  time 
of  the  election  he  was  employed  by  the  Town  Council,  as  the 
attorney  and  solicitor  of  the  town,  in  defending  suits  then 
pending.  Also,  that  Mr.  O’Hare  was,  and  is,  a member  or 
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shareholder  in  the  Belleville  Gas  Company,  in  which  com- 
pany the  town,  as  a corporation,  held  600  shares,  and  besides 
had  lent  to  the  company  £2,000,  to  secure  the  repayment  of 
which  the  company  had  given  a mortgage  to  the  corporation 
of  the  town.  A further  complaint  against  Mr.  O’Hare  was, 
that  at  the  time  of  the  election  he  was  a stockholder  in  the 
Belleville  Harbour  and  Marine  Railway  Company,  and  a trus- 
tee thereof,  which  company  held  a license  of  occupation,  by 
resolution  of  the  Town  Council,  for  occupying  the  water  lots 
in  front  of  the  town,  under  a contract  for  remuneration  to 
the  town.  The  charges  made  in  the  statement  were  not 
denied  in  any  way,  and  the  only  one  attempted  to  be  ex- 
plained was  that  of  the  employment  as  an  attorney  and  soli- 
citor on  the  part  of  the  corporation.  It  was  shewn  that  Mr. 
Benson  was  formerly  the  solicitor  for  the  Town  Council,  and 
since  his  death  no  appointment  of  a solicitor  had  been  made, 
and  that  Mr.  O’Hare  had  not  received  any  remuneration  for 
services,  nor  had  he  demanded  any.  It  was  not  denied  that 
he  was  acting  in  the  defence  of  suits  against  the  corporation 
in  the  ordinary  way.  It  was  sworn  that  neither  the  relator 
nor  any  other  person  objected  to  Mr.  O’Hare’s  qualification 
at  the  time  of  the  election,  though  the  relator  was  himself  a 
candidate. 

Burns,  J. — It  is  no  answer  to  the  application  to  say  that 
the  relator  did  not  object  at  the  election  to  Mr.  O’Hare’s 
qualification.  If  the  relator  were  seeking  to  obtain  the  seat, 
it  would  be  an  answer  to  that  part  of  the  application  to  say 
that  no  notice  of  disqualification  was  given;  because,  before 
it  can  be  said  the  electors  have  wasted  or  thrown  away  their 
votes,  it  should  be  shewn  that  the  candidate’s  qualification 
was  questioned.  If  the  relator  had  assisted  or  taken  part  in 
the  election  of  Mr.  O’Hare,  that  fact  should  disqualify  him 
from  afterwards  questioning  the  validity  of  the  election.  The 
relator,  however,  was  a candidate  opposing  Mr.  O’Hare,  and 
though  he  knew  of  the  disqualification  he  was  not  bound  to 
mention  it. 

The  25th  section  of  16  Vic.  ch.  181,  enacts,  that  “ no  per- 
son having  by  himself  or  partner  any  interest  or  share  in 
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any  contract  with  or  on  behalf  of  the  town  in  which  he  shall 
reside,  shall  be  qualified  to  be  or  be  elected  councillor 
therein.”  The  rule  with  respect  to  disqualifying  a relator 
from  complaining,  is  personal;  but  the  rule  is  not  to  be  ap- 
plied in  case  of  acts  of  omission,  when  all  that  is  asked  by  a 
relator  is  to  ascertain  whether  the  person  complained  of  is 
disqualified;  for  if  he  be,  then  the  law  declares  he  shall  not 
be  a councillor,  and  shall  not  be  elected  such.  The  objec- 
tions against  Mr.  O’Hare,  that  he  is  surety  for  the  treasurer 
of  the  town,  and  that  he  is  acting  as  the  solicitor  for  the  cor- 
poration, are  fatal  to  his  retaining  his  seat  as  a councillor  for 
the  town.  By  the  171st  section  of  12  Vie.  ch.  81,  it  is  im- 
perative upon  the  treasurer  to  give  security  for  the  due 
accounting  and  paying  over  of  all  monies;  and  the  relator’s 
statement  shews  that  to  have  been  done  by  bond.  Here  we 
have  a direct  contract  with  the  corporation.  Though  the 
Town  Council  may  not  have  appointed  Mr.  O’Hare  to  con- 
duct suits  on  behalf  of  the  corporation,  either  under  the  cor- 
porate seal  or  by  a resolution,  yet  I cannot  suppose  Mr. 
O’Hare  would  undertake  business  of  that  description  without 
being  sanctioned  in  some  way  which  must  give  the  matter  a 
character  of  being  a contract  in  fact  to  be  remunerated  for 
his  services.  It  is  said  that  the  collector  has  given  security  for 
the  due  performance  of  his  duties  to  the  treasurer,  and  that 
it  is  not  a contract  with  the  corporation.  The  terms  of  the 
bond  are  not  shewn,  but  the  taking  of  such  security  must  be 
under  the  authority  conferred  upon  the  Town  Council  for 
regulating  the  bonds,  recognizances  or  sureties,  to  be  given 
by  the  municipal  officers  for  the  faithful  discharge  of  theii 
duties. 

There  must  be  a new  election  ordered  for  Coleman  Ward 
for  a councillor  in  room  of  Mr.  O’Hare,  whose  election  is 
void,  and  the  relator  must  have  his  costs. 

2nd.  The  grounds  alleged  against  Mr.  Ponton  are,  that  he 
is  also  a shareholder  in  the  Gas  Company,  and  a shareholder 
and  President  of  the  Harbour  and  Marine  Railway  Company. 
Tht  relator  in  this  case  is  a voter  in  the  ward  for  which  Mr. 
Ponton  was  elected — viz.,  Ketcheson  Ward — and  it  is  shewn 
that  the  relator  at  the  election  voted  for  Mr.  Ponton,  and 
must  have  known  at  the  time  that  he  w’as  a shareholder  in 
both  of  the  companies  mentioned. 
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The  relator,  having  been  himself  instrumental  in  electing 
Mr.  Ponton,  is  disqualified  from  afterwards  complaining  of 
the  election,  unless  he  could  shew  that  he  was,  at  the  time  of 
being  so  instrumental  in  his  election,  ignorant  of  his  dis- 
qualification. The  objection,  if  it  be  one,  to  Mr.  Ponton,  is 
not  removed  or  got  rid  of  by  adjudging  against  the  relator; 
but  as  the  relator  complains  of  the  election  which  he  was 
instrumental  in  bringing  about  by  his  vote,  and  with  as  much 
knowledge  then  as  he  had  afterwards,  he  is  prevented  from 
questioning  the  election.  This  writ  must  be  quashed,  with 
costs  against  the  relator. 

3.  The  objections  made  to  Mr.  Brown’s  election  for  Bald- 
win Ward  are,  that  he  is  a shareholder  in  the  Gas  Company, 
and  also  in  the  Harbour  and  Marine  Railway  Company,  and 
further  that  he  is  one  of  the  sureties  for  the  collector  of  the 
taxes.  It  now  appears  that  the  relator  attended  at  the  elec- 
tion and  voted  for  Mr.  Brown,  knowing,  as  I must  believe 
from  the  depositions,  that  he  was  such  shareholder  in  the 
companies  mentioned.  For  the  reasons  already  given,  he  is 
disqualified  to  complain  against  an  election  which  he  has 
been  instrumental  in  promoting. 

4.  The  objection  against  Messrs.  Stewart,  Hambly,  Davy, 
Bogart  and  McAnany  is,  that  they  are  respectively  share- 
holders in  the  Gas  Company.  The  relator  is  a voter  in 
Ketcheson  Ward;  Stewart  and  Hambly  were  elected  for  the 
same  ward,  Davy  and  Bogart  were  elected  for  Baldwin  ward, 
and  Mr.  McAnany  for  Sampson  Ward.  It  is  said,  in  answer 
to  the  objection  made  against  the  defendants,  that  the  relator 
is  an  alien.  If  this  were  clearly  made  out,  of  course  it  would 
disqualify  the  relator  from  properly  being  such;  but  the 
proof  is  entirely  the  belief  and  opinion  of  the  respective 
deponents,  and  their  statements  that  they  have  searched  and 
cannot  find  any  registry  under  the  alien  acts  that  he  has  been 
naturalized.  If  the  allegations  were  sufficient  to  cause  me 
to  entertain  doubts,  then  it  would  be  proper  that  I should 
afford  an  opportunity  to  the  relator  to  answer;  but  on  ex- 
amination of  the  affidavits  I see  no  reason  to  postpone  the 
matter  for  such  investigation.  It  appears  that  the  relator 
voted  at  the  municipal  elections  some  years  ago,  and  it  is 
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said  that  it  was  a subject  of  remark  that  he  had  then  taken 
an  oath  before  a returning  officer  or  a magistrate,  to  qualify 
him,  and  that  it  was  an  easy  way  of  doing  it.  He  again 
voted  at  the  last  municipal  election,  and  no  objection  was 
raised  that  he  was  an  alien.  All  the  affidavits  shew  that  if 
the  relator  was  liable  to  be  objected  to  on  that  ground,  the 
parties  knew  it  before  the  election,  and  at  the  time.  They 
could  easily  have  tested  the  fact  by  requiring  the  relator  to 
swear  that  he  was  either  a natural-born  subject,  or  had  be- 
come naturalized.  The  122nd  section  of  12  Vie.  ch.  81,  pro- 
vides for  this.  It  appears  to  me  that  the  objection  should 
have  been  made,  and  that  I should  not  be  asked  now,  after  it 
is  apparent  he  has  been  exercising  the  right  of  a subject  for 
several  years,  to  try  the  question  as  a collateral  issue  to  deter- 
mine  whether  he  shall  complain  of  the  election.  It  appears 
that  the  relator  voted  for  the  defendant  Stewart  at  the  Ketch- 
eson  Ward  election.  That  fact  disqualifies  him  to  complain 
of  Stewart’s  election.  He  was  himself,  as  well  as  Stewart,  a 
shareholder  in  the  Gas  Company.  His  writ  as  against  Stew- 
art must  therefore  be  quashed,  with  costs  to  Stewart. 

As  against  Hambly,  there  is  nothing  to  prevent  the  relator 
from  making  good  his  complaint, — and  the  single  question  is, 
whether  the  case  discloses  a legal  disqualification  by  reason  of 
Hambly  being  a shareholder  in  the  Gas  Company,  which  com- 
pany has  borrowed  £2,000  from  the  Town  Council,  and  se- 
cured the  repayment  by  mortgage.  It  is  not  said  whether  this 
Company  has  any  contract  with  the  Town  Council  for  sup- 
plying the  town  with  gas.  The  Imperial  statute,  5 & 6 Vie. 
ch.  104,  defined  the  meaning  of  the  word  “ contract  ” as  used 
in  5 & 6 W.  IV.  ch.  76.  The  present  case  is,  whether  a share- 
holder in  an  incorporated  company,  which  has  a contract  with 
the  Town  Council  to  repay  it  a sum  of  money  loaned,  is  dis- 
qualified. If  the  defendant  Hambly  had  entered  into  such 
a contract  personally,  there  could  be  no  doubt, — for  though 
the  English  act  declares  that  the  word  “contract”  shall  not  be 
construed  to  extend  to  a security  for  the  payment  of  money 
only,  yet  our  legislature  has  not  declared  any  meaning  to  be 
put  upon  the  word,  but  has  left  it  to  its  ordinary  signification; 
and  the  interpretation  which  would,  before  the  passing  of 
5 & 6 Vic.  ch.  104,  have  been  placed  upon  the  word  in  Eng- 
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land,  must  be,  that  it  extended  to  a mortgage  given  to  secure 
the  loan  of  money.  Does  the  same  rule  extend  to  the  share- 
holders of  the  Gas  Compaq,  when  the  corporation  has  entered 
into  the  contract  to  repay  the  loan?  The  25th  section  of  16 
Vic.  ch.  181,  extends  to  those  having  by  themselves  or  part- 
ners any  interest  in  a contract.  This  Gas  Company  is  incor- 
porated under  statute  16  Vic.  ch.  173.  The  24th  section 
authorizes  the  municipality  to  take  stock  in  such  company, 
and  enacts  that  the  mayor  for  the  time  being,  shall  be  ex- 
officio  a director  of  the  company.  In  the  present  case  the 
Town  Council  has  taken  £3,000  in  stock  of  the  company,  be- 
sides the  loan.  The  36th  section  authorizes  the  company  to 
borrow  money  and  to  secure  the  same  by  mortgage,  and  to 
assign,  not  only  the  rents,  revenues,  etc.,  of  the  company,  but 
also  future  calls  upon  the  shareholders  of  the  company.  We 
cannot  fail  to  see  that  by  an  election  of  a person  a member  of 
a company  with  which  the  town  has  a contract,  a very  great 
influence  may  be  exerted  in  the  Town  Council  in  the  dealings 
of  the  town  with  the  company;  and  that  every  individual 
shareholder  has  an  interest  in  the  contract  wdiich  the  com- 
pany has  entered  into  with  the  Town  Council.  It  is  true  the 
company  would  only  transact  its  business  through  the  voice 
of  its  directors,  but  if  it  be  open  to  a person  to  become  a di- 
rector of  the  one  corporation  and  a town  councillor  of  the 
other,  or  a councillor  of  the  latter  without  being  a director  of 
the  former,  we  must  see  it  is  also  open  to  him  to  use  his  influ- 
ence, and  vote  upon  a subject  affecting  his  individual  inter- 
est. It  appears  to  me,  therefore,  that  being  a member  of  a 
corporation,  which  corporation  is  again  divided  into,  or  com- 
posed of  individual  interests,  such  as  trading  or  manufactur- 
ing corporations,  is  within  the  spirit  and  meaning  of  the 
act.  I am  strengthened  in  this  view,  I think,  on  reference  to 
the  English  Corporations  Act,  5 & 6 Wm.  IV.  ch.  76.  In  the 
28th  section,  immediately  after  disqualifying  persons  on  the 
ground  of  being  interested  in  a contract,  this  proviso  is  con- 
tained: “Provided  that  no  person  shall  be  disqualified  from 
being  a councillor  or  alderman  of  any  borough  as  aforesaid, 
by  reason  of  his  being  a proprietor  or  shareholder  of  any 
company  which  shall  contract  with  the  council  of  such  bor- 
ough for  lighting  or  supplying  with  water  or  insuring  against 
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fire  any  part  of  such  borough.”  This  provision,  it  appears  to 
me,  assumes  that  a proprietor  or  shareholder  of  a company 
having  such  a contract  has  an  interest,  and  that,  but  for  the 
exception,  the  proprietors,  or  shareholders,  would  be  disquali- 
fied from  being  councillors,  or  aldermen.  It  does  not  appear 
to  me  there  is  any  difference  or  distinction  between  incor- 
porated or  unincorporated  companies,  with  respect  to  the 
disqualification,  as  it  was  suggested  there  perhaps  might  be. 
The  relator  sustains  his  complaint  therefore  against  Hambly, 
and  there  should  therefore  be  a new  election  for  a councillor 
for  the  Ketcheson  ward  in  his  place,  and  the  relator  must 
have  his  costs:  that  is,  such  proportion  as  the  Master  shall 
tax  and  allow. 

With  regard  to  the  remaining  three  defendants,  a question 
is  presented,  which,  so  far  as  I am  able  to  ascertain,  is  quite 
new.  The  relator  is  a voter  of  Ketcheson  Ward,  and  he  com- 
plains of  the  want  of  qualification  of  two  of  the  councillors 
for  Baldwin  Ward,  and  of  one  for  Samson  Ward;  and  the 
question  is,  whether  he  is  a good  relator  for  that  purpose? 
After  much  consideration  of  the  subject,  I have  arrived  at 
the  conclusion  that  he  has  no  right  in  this  form  to  complain 
against  these  defendants.  In  the  English  corporation  acts 
there  is  no  provision  for  a summary  trial  similar  to  ours. 
There  the  ordinary  rule  for  a quo  warranto  must  be  moved  in 
court,  and  the  discussion  arises  whether  it  is  proper  to  grant 
the  writ  upon  the  application  for  the  rule.  Rex  v.  Parry 
(6  A.  & E.  810)  and  Regina  v.  Quayle  (11  A.  & E.  508,)  shew 
that  a relator  residing  in  and  voting  in  one  ward  might  com- 
plain of  a councillor  elected  from  another  ward.  I am  of 
opinion  that  any  ratepayer  in  the  town  of  Belleville  might, 
in  a similar  manner,  complain  of  any  councillor  holding  a 
seat,  if  he  were  disqualified  to  hold  it;  but  then  in  such  case 
the  complainant  would  have  to  resort  to  the  ordinary  mode 
of  obtaining  the  quo  warranto,  and  could  not  take  the  pres- 
ent method.  I look  upon  the  provisions  of  the  25th  section 
of  16  Yic.  ch.  181,  as  being  two-fold — first,  that  no  one  who 
is  interested  in  a contract,  &c.,  shall  be  qualified  to  be  a 
councillor,  that  is,  whether  he  were  so  at  the  time  of  the 
election  or  became  so  afterwards;  and  as  to  him  the  objeetion 
exists,  as  the  court  say  in  Regina  v.  Francis  (21  L.  J. 
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Q.  B.  304,)  de  die  in  diem,  and  any  rate-payer  might  com- 
plain; and,  secondly,  that  no  one  so  interested  shall  he  quali- 
fied to  be  elected  for  any  ward  of  the  town,  in  which  case 
it  is  the  election  which  is  complained  of  on  the  ground  of 
disqualification.  It  is  the  election  which  is  complained 
against  in  the  present  case;  and  as  to  the  jurisdiction  of  the 
writ  to  issue,  and  the  authority  of  a judge  to  try  that  in  a 
summary  mode,  it  all  depends  upon  the  146th  section  of 
12  Yic.  ch.  81,  as  amended  by  13  & 14  Yic.  ch.  64.  The 
writ  may  issue  on  the  complaint  of  any  relator  having  an 
interest  as  a municipal  voter,  or  having  an  interest  as  a can- 
didate. If  a person  were  to  be  proposed  as  a candidate  at 
twm  or  more  ward  elections,  he  might,  I suppose,  sustain,  if 
he  found  it  necessary  to  do  so,  a writ  against  the  successful 
candidates  in  more  wards  than  one.  A voter  must  vote  in  the 
ward  in  which  he  resides,  if  rated  in  that  ward;  and  in  case 
the  election  is  contested  by  a voter,  it  must  be  done  in  the 
ward  in  which  the  voter  has  the  right,  or  by  law  is  com- 
pelled to  vote.  It  appears  to  me  the  intention  of  the  legis- 
lature is,  that  where  the  election  is  attacked  in  the  summary 
mode,  it  shall  only  be  done  by  the  two  classes  of  persons — viz., 
candidates,  or  persons  having  votes  at  the  election  which  is 
questioned.  The  writ  issued,  and  the  statement  in  support 
of  it  would  support  an  application  on  the  ground  that  the 
defendants  are  disqualified,  independent  of  questioning  the 
election,  on  the  ground  that  the  disqualification  is  one  exist- 
ing de  die  in  diem,  and  liable  to  be  questioned  by  any  rate- 
payer of  the  town ; but  then,  if  the  case  be  put  upon  that 
ground,  it  is  one  over  which  a judge  has  no  jurisdiction  to 
order  a writ  to  issue,  or  any  authority  to  try  in  the  sum- 
mary mode  provided  for  in  the  act.  The  two  cases  are  dis- 
tinct, as  I view  the  provisions  of  our  statutes.  If  the  elec- 
tion be  questioned,  it  may  be  done  by  a candidate,  or  a voter 
who  has  the  right  to  vote  at  the  election  questioned,  in  the 
summary  mode  provided  for;  but  if  the  right  to  be  a coun- 
cillor be  questioned  by  any  other  than  the  two  classes 
mentioned,  then  it  must  be  done  in  the  ordinary  way  of 
proceeding  to  obtain  a writ  of  quo  warranto  by  application 
to  the  court  for  a rule  for  that  purpose. 
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For  these  reasons  the  writ,  as  against  these  last  three 
defendants,  must  he  quashed,  and  with,  costs. 


Wright  et  al.  y.  James  H.  Hull  and  Thomas  H.  Hull. 


Appearance  for  defendant  without  authority — Contradictory  affidavits — 
Order  thereon. 

Assumpsit  against  A.  & B.,  two  brothers,  as  maker  and  endorser  of  a 
note.  A verdict  and  judgment  having  been  obtained,  and  B.’s  goods 
seized,  he  applied  for  relief,  stating  in  his  affidavit  that  he  had 
never  endorsed  the  note,  and  knew  nothing  of  the  action  until 
seizure  of  his  goods.  Upon  the  affidavits  it  was  uncontradicted 
that  he  had  received  no  notice  before  action  brought,  and  had  been 
served  with  no  writ  or  other  papers  in  the  cause;  an  attorney 
having  appeared  for  both  defendants  by  A.’s  instructions;  but  A. 
swore  positively  to  B.’s  endorsement,  and  that  he  had  instructed 
him  to  have  such  appearance  entered. 

Under  these  circumstances,  fhe  service  of  the  writ  of  summons,  and 
all  subsequent  proceedings  as  against  B.,  were  set  aside  without 
costs,  B.  undertaking  to  bring  no  action  for  anything  done  under 
the  Fi.  Fa. 

[Practice  Court,  E.  T.,  19  Vic.] 

In  Hilary  Term  last  C.  Robinson  obtained  a rnle,  calling 
on  the  plaintiffs  to  shew  cause  why  the  service  of  the  writ  of 
summons  on  Thomas  H.  Hull,  one  of  the  defendants,  and  all 
subsequent  proceedings,  including  the  final  judgment  and  writ 
of  Fi.  Fa.  issued  thereon,  and  all  proceedings  on  the  writ 
taken  against  Thomas  H.  Hull,  should  not  be  set  aside,  for 
irregularity,  with  costs,  on  the  grounds:  1,  That  the  papers 
and  proceedings  in  the  cause  necessary  to  be  served  were  not 
served  upon  the  said  Thomas  H.  Hull,  or  upon  any  attorney 
authorised  to  appear  or  accept  service,  or  to  act  for  him  in 
any  way  in  this  cause. 

2.  That  the  verdict  in  this  cause,  and  the  final  judgment 
entered  thereon,  were  obtained  without  notice  to  the  said 
Thomas  H.  Hull,  or  to  his  attorney;  and  on  grounds  dis- 
closed in  affidavits  filed. 

This  rule  was  enlarged,  and  argued  in  this  term,  by  M.  C. 
Cameron,  for  plaintiffs,  and  by  C.  Robinson,  for  defendant 
Thomas  H.  Hull. 

In  moving  the  rule  Mr.  Robinson  filed  the  affidavits  of 
Henry  Flock,  an  attorney  of  this  court,  who  stated  that  on 
the  24th  of  November  last  James  H.  Hull  called  oh  him  and 
requested  him  to  accent  from  the  sheriff  service  of  summons 
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for  the  defendant  Thomas  H.  Hnll  in  this  cause,  and  to 
appear  for  both  defendants,  in  order  to  save  sheriff’s  fees  and 
mileage;  and  he  at  the  same  time  stated  that  said  Thomas  H, 
Hull  was  his  father,  and  had  endorsed  the  note  for  which  the 
action  was  brought  for  his  accommodation,  and  wished  him  to 
defend  for  him:  that  deponent  did  accept  service  of  suim 
mons,  and  undertook  to  appear  thereto:  that  previous  to 
entering  the  appearance  he  gave  the  said  J ames  H.  Hull 
a written  retainer,  and  requested  him  to  have  the  sam6 
signed  by  the  other  defendant,  Thomas  H.  Hull,  and  one 
David  Waters,  who  had  been  sued  in  an  action  together  with 
the  defendants  in  this  cause.  A few  days  afterwards  James 
returned  the  retainer  with  Waters’  name  signed  thereto, 
and  stated  he  had.  not  seen  his  father,  but  it  would  be  all 
correct;  that  whilst  the  action  was  pending  James  told  him 
that  he  had  spoken  to  his  father  on  the  subject,  and  that  he 
was  perfectly  satisfied:  that  he  put  in  a plea  for  him,  and 
informed  James  of  the  day  on  which  the  trial  would  take 
pl^ee:  that  the  cause  was  tried  under  a writ  of  trial  at  the  § 
then  last  sittings  of  the  County  Court. for  Middlesex;  that 
during  the  time%the  action  was  pending  James  H.  Hull 
resided  in  the  city  of  London,  and  the  other  defendant,  as 
he  is  informed  and  believes,  resided  about  eight  miles  from 
London,  in  the  township  of  Westminster:  that  he  had  no 
communication  whatever  with  Thomas,  nor  did  he  ever  see 
him  until  the  31st  of  January,  1856,  (after  the  execution 
was  levied),  and  that  he  is  now  informed  and  believes  that 
Thomas  H.  Hull  is  the  brother,  and  not  the  father  of  James 
H.  Hull,  as  he  represented. 

He  also  filed  the  affidavit  of  Thomas  H.  Hull,  who  stated 
that  on  the  30th  of  January  1856,  the  sheriff  of  the  County 
of  Middlesex,  by  his  bailiff,  seized  his  goods  in  the  township 
of  Westminster,  upon  a Fi.  Fa.  issued  in  this  cause  against 
the  goods  of  the  above  named  defendants,  endorsed  to  levy 
£78  7s.  7d.  with  interest  from  the  19th  of  January,  1856, 
£7  19s.  4d.  costs,  17s.  6d.  for  writ,  7s.  6d.  certificate,  and  4s. 
6d.  interest  and  sheriff’s  fees:  that  he  had  been  informed  that 
a judgment  had  been  entered  against  him  for  the  said  sum  of 
£78  7s.  7d.,  exclusive  of  costs,  upon  a verdict  obtained  on  a 
promissory  note  for  £75,  said  to  be  endorsed  by  him.  That 
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James  H.  Hull,  the  other  defendant,  is  his  brother:  that  he 
did  not  endorse  the  promissory  note  upon  which  this  action 
"was  brought,  or  any  promissory  note,  for  the  said  James  H. 
Hull,  or  to  which  the  said  James  H.  Hull  was  a party,  and 
never  heard  or  knew  that  his  name  had  been  endorsed  on  the 
said  note  until  the  day  of  the  seizure  of  his  goods:  that  he 
never  authorised  any  person  on  his  behalf  to  endorse  the  said 
promissory  note,  or  any  promissory  note,  and  had  no  know- 
ledge, until  after  his  goods  were  seized,  that  his  name  had 
been  put  upon  any  promissory  note,  or  on  the  note  in  this 
cause.  He  further  stated  that  he  was  not  served  with  any 
process,  or  any  proceedings  in  this  cause;  that  he  never  in  any 
way  heard  of  the  cause,  or  of  the  judgment  or  execution 
therein,  until  his  goods  were  seized:  that  on  inquiry  he  has 
been  informed  and  believes  that  Mr.  Flock  appeared  for  him 
at  the  request  of  James  H.  Hull,  who  represented  to  him  that 
the  endorser  on  the  note  was  his  father;  that  he  never  saw  or 
had  any  conversation  with  Flock  until  the  30th  of  January, 
1856,  and  never  had  any  notice  or  intimation  from  him  that 
he  defended  this  cause  fqr  him:  that  he  never  retained,  or 
authorised  any  one  to  retain,  the  said  Flock  jto  appear  for  him 
and  defend  this  cause. 

M.  C.  Cameron,  on  shewing  cause,  filed  the  affidavit  of 
James  H.  Hull,  who  stated  that  he  was  requested  by  this 
Thomas  H.  Hull  to  get  the  copy  of  process  or  summons 
served  in  this  cause  from  the  sheriff,  and  hand  the  same  to 
Mr.  Flock  for  the  purpose  of  entering  a defence  to  the  action 
on  the  part  of  Thomas  H.  Hull  for  him;  that  the  action 
was  brought  on  a promissory  note  for  £77  2s.,  dated  the  31st 
of  J anuary  last  year,  payable  nine  months  after  date,  made  by 
him,  J ames,  and  endorsed  by  Thos.  H.  Hull,  for  his  accommo- 
dation; that  the  note  was  delivered  by  him  to  plaintiffs  for 
goods  received  by  him  from  them;  that  Thomas  H.  Hull  did 
endorse  the  note  declared  on  in  this  cause,  for  his,  James  H. 
HulPs  accommodation;  and  after  the  writ  of  summons  issued, 
he,  at  the  request  of  Thomas,  procured  the  copy  of  the  writ 
for  him,  in  order  to  prevent  his  family  knowing  that  he  had 
been  sued  and  to  save  sheriff’s  fees,  and  handed  the  copy  to 
Mr.  Flock  for  the  purpose  of  entering  a defence  for  time, 
there  being  no  defence  on  the  merits:  that  Mr.  Flock  did  enter 
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the  appearance  for  both  defendants  at  his  request,  but  with 
the  knowledge  and  by  the  express  authority  of  Thomas  H. 
Hull:  and  he  swore,  most  positively,  that  Thomas  H.  Hull  was 
well  aware  of  the  suit  being  brought;  that  he  did  authorize 
him,  James  H.  Hull,  to  instruct  Mr.  Flock  to  enter  a defence 
to  this  action;  that  he  did  endorse  the  note  declared  upon 
with  his  own  hand,  and  that  the  name,  Thomas  H.  Hull, 
endorsed  on  said  note,  is  his  proper  handwriting.  He  further 
said  that  the  defendants  had  no  defence  to  this  action,  and 
that  Thomas  H.  Hull  was  his  half  brother. 

On  the  motion  to  enlarge  the  rule  on  the  16th  of  February 
last,  in  the  case  of  the  same  plaintiffs  against  J ames  H.  Hull, 
David  Waters  and  Thomas  H.  Hull,  the  plaintiffs  attorney, 
Mr.  Scatcherd,  stated,  amongst  other  things,  that  the  plain- 
tiffs resided  in  Buffalo,  and  were  in  business  as  wholesale 
liquor  dealers  at  Queenstown,  IT.  C.;  that  defendant  James  H. 
Hull  was  an  inn-keeper,  and  carried  on  business  in  London 
where  the  note  was  made:  that  the  consideration  of  the  note 
was  for  money  due  to  the  plaintiffs  by  James  H.  Hull,  for 
liquor  supplied  him:  that  the  note  was  discounted  at  the  office 
of  the  Commercial  Bank,  St.  Catharines,  and  protested  when 
it  became  due,  and  that  the  notice  of  protest,  as  stated  in  the 
protest,  was  sent  to  defendant  Thomas  H.  Hull  to  West- 
minster, where  he  resided;  That  Thomas  is  the  brother  of 
James  H.,  and  that  he  was  not  aware  that  the  copies  of  the 
writ  of  summons  issued  in  this  cause  had  been  taken  out  of  the 
sheriff’s  office  by  Mr.  Flock,  until  after  he  had  appeared!  fox 
the  defendants;  that  Mr.  Flock  admitted  Thomas  Hull’s 
signature  or  endorsement  at  the  trial  j that  the  suit  was  com- 
menced on  the  19th  of  November  last,  and  brought  down  to 
trial  on  the  9th  of  January  last,  and  the  execution  placed 
in  the  sheriff’s  hands  on  the  19th  of  January,  and  on  the 
28th  or  29th  of  January  James  H.  Hull  absconded;  and  that 
he  was  enquiring  about  James  H.  Hull,  and  was  in  hopes  of 
getting  an  affidavit  from  him. 

On  the  argument  it  was  intimated  that  James  H.  Hull  was 
then  in  prison  charged  with  forgery  in  relation  to  these 
endorsements. 

Richards,  J. — The  difficulty  which  arises  in  disposing  of 
this  case  is  the  contradiction  in  the  affidavits  in  relation  to  the 
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authority  to  the  attorney  to  defend  the  action  on  behalf  of 
the  defendant  Thomas  H.  Hull — the  two  brothers  directly 
contradicting  eath  other  on  this  point.  In  this  state  of  thing 
the  case  must  be  decided  according  to  the  admitted  facts. 
It  is  undeniable  that  the  defendant  Thomas  H.  Hull  was 
never  served  with  a process  in  this  cause,  and  it  is  equally 
undeniable  that  he  never  personally  gave  any  direct  authority 
to  the  attorney  to  enter  a defence  for  him.  It  is  not  con- 
tended he  was  ever  written  to  that  the  note  was  in  the  hands 
of  the  plaintiffs  attorney  for  collection.  If  James  Hull  had 
the  cogent  reasons  suggested  for  desiring  to  keep  his  brother 
in  ignorance  of  the  fact  that  he  was  sued  on  notes  which  he 
was  said  to  have  endorsed  for  his  accommodation,  we  can 
then  account  for  the  course  he  took  in  getting  the  action 
defended  without  obtaining  the  brother’s  signature  to  the 
warrant  to  defend,  and  for  his  keeping  him  in  ignorance  of 
those  proceedings. 

At  one  time  the  doctrine  was  laid  down  by  the  courts  “that 
when  an  attorney  takes  upon  himself  to  appear  the  court  looks 
no  further,  but  proceeds  as  if  the  attorney  had  sufficient  au- 
thority, and  leaves  the  party  to  his  action  against  him;  but  if 
the  attorney  be  not  responsible  or  suspicious,  the  court  will 
set  aside  the  judgment,  for  otherwise  the  defendant  has  no 
remedy,  and  any  one  may  be  undone  by  that  means.”  The 
case  of  Bayley  v.  Buckland  (1  Ex.  1),  lays  down  the  views  now 
entertained  by  the  Court  of  Exchequer  in  England.  Baron 
Rolfe,  in  giving  the  judgment  of  the  court,  observes,  in  rela- 
tion to  the  dicta  just  quoted:  “ It  must  be  admitted  that  the 
reasoning  is  not  very  clear  by  which  the  court  arrived  at  the 
conclusion  .that  in  so  doing  they  did  justice  to  the  defendant, 
for  the  non-responsibility  or  suspiciousness  of  the  attorney  is 
but  a vague  sort  of  criterion  of  safety  to  the  defendant,  and 
by  the  hypothesis  the  defendant  is  wholly  without  blame,  and 
may  notwithstanding  be  ruined.  It  is  true  that  the  plaintiff  is 
equally  blameless;  but  then  the  plaintiff,  if  the  judgment  be 
set  aside,  has  his  remedy  against  the  defendant  as  before,  and 
suffers  only  the  delay,  and  possibly  the  loss  of  costs.”  He  then 
proceeds:  “We  are  disposed  to  lay  down  a different  rule,  and 
to  confine  the  liability  of  the  defendant  to  the  cases  in  which 
the  course  of  proceedings  has  given  him  notice  of  the  action 
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being  brought  against  him.  When  therefore  a defendant  has 
been  served  with  process,  and  an  attorney  without  authority 
appears  for  him,  we  think  the  court  must  proceed  as  if  the 
attorney  really  had  authority,  because,  in  that  case,  the 
defendant,  having  knowldge  of  the  suit  being  commenced,  is 
guilty  of  an  omission  in  not  appearing  and  making  defence 
by  his  own  attorney,  if  he  has  any  defence  on  the  merits; 
there  the  plaintiff  is  without  blame  and  the  defendant  guilty 
of  negligence,  &c.,  &c.  On  the  other  hand,  if  the  plaintiff, 
without  serving  of  the  defendant,  accepts  the  appearance  of 
an  unauthorized  attorney  for  the  defendant,  he  is  not  wholly 
free  from  the  imputation  of  negligence:  the  law  requires  him 
to  give  notice  to  the  defendant  by  serving  the  writ,  and  he 
has  not  done  so.  The  defendant  there  is  wholly  free  from 
blame,  and  the  plaintiff  not  so.” 

It  may  be  urged  here  that  the  plaintiff  put  his  writ  in  the 
sheriff’s  hands  and  expected  it  would  be  served;  but  from  the 
affidavit  of  the  plaintiff’s  attorney  it  is  very  probable  he  knew 
that  Thomas  H.  Hull  had  not  been  served  before  he  proceeded 
to  trial  or  judgment  and  execution.  His  words  in  effect  are, 
that  he  was  not  aware  the  copies  of  the  summons  had  been 
taken  out  of  the  sheriff’s  office  by  Mr.  Flock  until  after  he 
had  appeared.  If  the  facts  stated  by  James  H.  Hull  stood  un- 
contradicted,  there  could  be  no  grourid  for  interfering;  but  in 
the  conflict  of  statement  as  to  facts,  I feel  bound  to  give  the 
defendant  Thomas  H.  Hull  the  advantage  of  having  his  de. 
fence,  to  which  he  so  emphatically  swears,  fairly  tried,  if  he 
chooses  to  accept  the  rule  absolute  on  the  terms  hereinafter 
mentioned.  The  case  of  Massey  et.  al.  v.  Eapelje  (5  C.  P. 
134),  is  also  an  authority  in  favor  of  defendants,  which  may 
be  referred  to  with  the  cases  there  cited. 

I do  not  feel  disposed  to  make  any  direction  as  to  costs,  but 
will  leave  the  defendant  to  his  remedy  in  relation  thereto,  as 
the  court  have  done  in  the  case  just  referred  to  in  the 
Common  Pleas. 

Eule  absolute  to  set  aside  service  of  writ  of  summons  on 
the  defendant  Thomas  H.  Hull,  and  all  subsequent  proceed- 
ings, including  the  final  judgment  and  writ  of  Fieri  Facias 
against  goods,  so  far  as  they  relate  to  the  said  Thomas  H. 
Hull,  and  all  proceedings  thereunder,  without  costs,  on  con- 
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dition  that  the  defendant  Thomas  H.  Hull  undertakes  to 
bring  no  action  against  the  plaintiffs,  or  either  of  them,  or 
their  attorney,  the  sheriff,  or  any  other  person,  for  any  pro- 
ceedings taken  at  their  or  either  of  their  instance,  under  the 
said  writ  of  Fieri  Facias. 


In  the  matter  of  Arbitration  between  Henry  Wheeler 
and  John  Murphy,  Ezra  Bailey,  Chambers  W.  Shan- 
non and  Robert  Long. 

Award — Time  for  moving  against — Reference  of  disputes  and  actions  'be- 
tween lessor  and  lessees  and  their  sureties — Finality — Excess  of 
authority — Uncertainty. 

When  a rule  nisi  to  set  aside  an  award  is  obtained  before  the  last 
day  of  the  term  in  which  it  must  be  moved  against,  the  court  may 
allow  additional  affidavits  to  be  filed  after  that  day. 

A submission — after  reciting  that  differences  existed  between  W.  and 
four  others  in  relation  to  the  lease  of  a mill,  executed  by  W.  to 
two  of  them;  and  in  relation  to  a 'bond  of  indemnity  executed  by 
the  other  two  to  W.  to  secure  the  performance  by  the  lessees  of 
the  covenants  in  such  lease;  and  in  relation  to  certain  matters  of 
account  respecting  said  demised  premises  and  the  working  of  the 
mill,  which  said  differences  were  then  pending  in  two  suits,  one  in 
Chancery  by  the  sureties  against  W.  and  the  lessees  (their  prin- 
cipals), and  the  other  in  the  Queen’s  Bench,  by  W.  against  the 
sureties — referred  the  said  differences  embraced  by  the  said  suits; 
cost  of  such  suits  to  be  in  the  discretion  of  the  arbitrators. 

The  suit  at  law  was  brought  to  recover  from  the  sureties  the  amount 
of  their  liability  on  certain  grounds,  or  to  have  an  account  taken 
between  W.  and  his  lessees,  to  ascertain  the  amount  of  such 
liability,  if  it  existed. 

The  award  recited,  that  it  appeared  to  the  arbitrators  that  the 
lessees  had  failed  in  keeping  the  covenants  in  the  lease,  and  were 
indebted  to  W.  on  other  matters  of  account  referred  to  in  the  sub- 
mission, whereby  W.  had  sustained  damage  to  the  amount  of 
£4,406  15s.,  and  that  it  further  appeared  that  the  sureties  were 
liable  to  pay  a portion  of  said  sum;  and  awarded  that  the  lessees 
should  pay  said  sum,  and  the  two  others,  as  their  sureties,  should 
pay  £1,915  11s.,  part  of  it:  that  W.  should  recover  the  costs  of  the 
suit  at  law;  and  that  the  bill  filed  in  Chancery  should  be  dismissed 
as  to  W.  with  costs. 

Heid,  that  although  the  suit  at  law  was  against  the  sureties  only,  it 
was  competent  for  the  principals  to  move  against  the  award  in  re- 
spect of  it. 

Held  also,  that  the  award  was  bad: 

1.  For  want  of  finality  as  to  the  Chancery  suit;  for  by  dismissing  the 
bill  as  to  W.  only,  the  suit  was  left  still  undisposed  of,  as  to  costs 
and  otherwise,  as  between  the  plaintiffs. 

2.  For  excess  of  authority,  in  awarding  payment  by  the  lessees  to 
W.  of  any  sum  whatever,  there  being  no  claim  by  him  against  them 
embraced  in  either  of  the  actions. 

3.  Because,  as  the  sureties  were  directed  to  pay  a large  proportion  of 
a gross  sum,  including  accounts  not  arising  under  the  lease,  it  was 
not  clear  that  they  were  not  declared  liable  for  claims  for  which 
they  could  not  be  held  responsible. 

[Practice  Court,  M.  T.,  1855.] 

The  submission  in  this  case  was  by  an  agreement  under 
seal,  bearing  date  the  8th  day  of  January,  1855,  in  which  it 
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was  recited,  that  “ differences  have  been  some  time  past  exist- 
ing between  Henry  Wheeler,  of  the  village  of  Port  Dover,  in 
the  County  of  Norfolk,  lumber  merchant;  John  Mnrphy,  of 
the  township  of  Townsend,  in  the  said  connty,  yeoman;  Ezra 
Bailey,  of  the  township  of  Walpole;,  in  the  said  connty, 
yeoman;  Chambers  W.  Shannon,  of  the  village  of  Jarvis,  in 
said  township  of  Walpole,  merchant,  and  Robert  Long,  of  the 
township  of  Woodhonse,  in  the  connty  of  Norfolk,  farmer, 
in  relation  to  the  demise  and  lease,  occnpation  and  working, 
of  a certain  saw-mill  and  premises,  situate  in  Walpole  afore- 
said, under  a certain  indenture  of  lease  bearing  date  the  20th 
day  of  January,  1852,  executed  by  the  said  Henry  Wheeler, 
of  the  one  part,  and  the  said  John  Murphy  and  Ezra  Bailey 
of  the  other  part;  and  in  relation  to  the  obligations  contain- 
ed in  a certain  bond  of  indemnity,  bearing  date  the  11th  day 
of  March,  1853,  made  by  the  said  Chambers  W.  Shannon  and 
Robert  Long  to  the  said  Henry  Wheeler,  for  securing  to  him, 
the  said  Henry  Wheeler,  the  due  fulfilment,  observance  and 
performance,  by  the  said  John  Murphy  and  Ezra  Bailey, 
of  the  provisions,  conditions  and  covenants  in  the  said  inden- 
ture of  lease  contained,  and  in  relation  to  certain  matters  of 
account  between  the  said  Henry  Wheeler  and  the  said  John 
Murphy  and  Ezra  Bailey,  respecting  the  said  demised  prem- 
ises and  the  operations  of  the  said  saw-mill;  which  said 
differences  were  then  pending  in  two  several  suits,  insti- 
tuted in  the  Court  of  Chancery  and  the  Court  of  Queen’s 
Bench,  respectively;  the  first  of  which  suits  was  instituted 
in  the  said  Court  of  Chancery  by  the  said  Chambers  W. 
Shannon  and  Robert  Long,  against  the  said  Henry  Wheeler, 
John  Murphy,  and  Ezra  Bailey,  and  the  second  of  which 
suits  was  instituted  by  the  said  Henry  Wheeler  against  the 
said  Chambers  W.  Shannon  and  Robert  Long:  and  the  said 
Henry  Wheeler,  John  Murphy,  Ezra  Bailey,  Chambers  W. 
Shannon  and  Robert  Long  do  hereby  mutually  covenant 
and  agree  to  and  with  each  other,  that  the  said  differences 
between  the  said  parties  contained  in  and  embraced  by  the 
said  several  suits,  instituted  in  the  said  Court  of  Chancery 
and  in  the  Court  of  Queen’s  Bench,  shall  be  submitted  to 
the  arbitrament  of  William  Proudfoot,  James  D.  Pringle, 
and  Miles  O’Reilly,  of  the  City  of  Hamilton,  Esquires,  or 
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any  two  of  them;  and  it  is  hereby  mutually  covenanted  and 
agreed,  each  with  the  other  of  the  said  parties,  that  the  sub- 
mission shall  be  made  an  order  of  the  Court  of  Chancery  or 
a rule  of  the  Court  of  Queen’s  Bench,  in  the  option  of  all, 
or  any,  or  either  of  the  said  parties;  that  the  said  arbitrators 
or  any  two  of  them,  shall  arbitrate,  award,  order,  judge  and 
determine,  of  and  concerning  all  the  matters  and  things  con- 
tained in  and  embraced  by  the  said  two  several  suits  in  the 
Court  of  Chancery  and  Court  of  Queen’s  Bench  respectively, 
so  that  their  award,  or  the  award  of  any  two  of  them,  be  made 
in  writing  under  their  hands,  ready  to  be  delivered  to  the 
said  parties  on  or  before  the  first  day  of  March  next  ensuing; 
that  the  said  arbitrators  shall  not  be  bound  to  find  specifically 
on  the  different  issues  in  the  said  action  instituted  in  the 
Court  of  Queen’s  Bench;  that  the  costs  of  the  said  several 
suits  in  the  Court  of  Chancery  and  in  the  Court  of  Queen’s 
Bench  respectively,  shall  be  in  the  discretion  of  the  said 
arbitrators,  or  any  two  of  them;  that  the  said  arbitrators, 
or  any  two  of  them,  shall  have  power  to  examine  all  or  any 
of  the  said  parties  upon  oath,  and  that  the  costs  of  the  arbi- 
tration shall  be  in  the  power  of  the  said  arbitrators,  or  any 
two  of  them. 

On  the  1st  March,  1855,  the  arbitrators  made  their  award 
in  writing;  wherein,  after  reciting  the  terms  of  the  refer- 
ence, they  found  as  follows:  “ Now  know  ye,  that  we,  the 
said  arbitrators,  have  taken  upon  us  the  burthen  of  the 
said  reference,  and  examined  all  such  witnesses  as  were  pro- 
duced before  us,  and  it  appearing  to  us  that  the  said  John 
Murphy  and  Ezra  Bailey  have  failed  in  fulfilling  and  keeping 
the  covenants  made  by  them  in  the  said  indenture  of  lease; 
and  also  that  the  said  John  Murphy  and  Ezra  Bailey  are  in- 
debted to  the  said  Henry  Wheeler,  upon  certain  other  matters 
of  account  referred  to  in  the  said  agreement  hereinbefore 
mentioned,  by  reason  of  which  said  breaches  of  the  cove- 
nants in  the  said  indenture  of  lease  and  of  the  said  matters  of» 
account,  the  said  Henry  Wheeler  has  sustained  damage  to  the 
amount  of  four  thousand  four  hundred  and  six  pounds  fifteen 
shillings;  and  it  further  appearing  to  us  that  the  said  Cham- 
bers W.  Shannon  and  Robert  Long,  as  sureties  for  the  said 
John  Murphy  and  Ezra  Bailey,  are  liable  to  pay  a certain 
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part  or  portion  of  the  said  sum  so  due  by  the  said  J ohn  Mur- 
phy and  Ezra  Bailey  as  aforesaid,  do  order,  award  and  ad- 
judge, that  the  said  John  Murphy  and  Ezra  Bailey  do  pay  to 
the  said  Henry  Wheeler,  on  or  before  the  first  day  of  June 
next,  the  said  sum  of  four  thousand  four  hundred  and  six 
pounds  and  fifteen  shillings;  and  that  the  said  Chambers  W. 
Shannon  and  Robert  Long  do  pay,  as  sureties  for  the  said 
John  Murphy  and  Ezra  Bailey,  the  sum  of  one  thousand  nine 
hundred  and  fifteen  pounds  eleven  shillings  and  nine  pence, 
being  a part  or  portion  of  the  amount  so  due  and  ordered  to 
be  paid  by  the  said  John  Murphy  and  Ezra  Bailey  as  afore- 
said; and  that  the  said  Henry  Wheeler  do  recover  the  costs 
of  the  suit  at  law,  to  be  taxed  by  the  proper  officer;  and  that 
the  bill  filed  in"  the  Court  of  Chancery  by  the  said  Chamber* 
W.  Shannon  and  Robert  Long  against  the  said  Henry 
Wheeler, be  dismissed  as  to  the  said  Henry  Wheeler,  with  costs 
to  be  taxed  by  the  proper  officer.  We  do  further  order  that  the 
costs  of  this  reference  and  award  be  paid  by  the  said  Cham- 
bers W.  Shannon  and  Robert  Long,  and  be  recovered  by  them 
from  the  said  John  Murphy  and  Ezra  Bailey.” 

In  Easter  Term  last,  on  motion  of  Mr.  YanHorman,  counsel 
for  Henry  Wheeler,  the  submission  was  ordered  to  be  made  a 
rule  of  the  Court  of  Queen’s  Bench,  and  during  the  same 
term  an  application  was  made  and  a rule  obtained,  calling 
upon  Henry  Wheeler  and  Chambers  W.  Shannon  and  Robert 
Long  to  shew  cause  on  the  first  day  of  Trinity  Term  then 
next,  why  the  said  award  should  not  be  set  aside,  on  the  fol- 
lowing grounds: — - 

That  the  only  matters  referred  to  the  arbitrators  were  the 
matters  and  differences  embraced  and  contained  in  two 
several  suits,  one  being  a suit  brought  in  the  Court  of  Queen’s 
Bench  by  the  said  Wheeler  against  Shannon  and  Long,  on  a 
bond  given  by  them  to  indemnify  said  Wheeler  against  all 
damages  he  might  sustain  by  the  failure  of  Murphy  and 
Bailey  to  perform  the  covenants  and  provisions  contained  in 
a certain  indenture  of  lease  or  demise  of  a certain  mill  and 
premises,  made  by  the  said  Wheeler  to  said  Murphy  and 
Bailey;  and  the  other,  of  the  said  suits,  being  a suit  in  Chan- 
cery, brought  by  said  Shannon  and  Long  against  the  said 
3 prtAO.  2. 


36 


PRACTICE  REPORTS. 


Wheeler  and  the  said  Murphy  and  Bailey,  claiming  that  the 
said  bond,  for  the  reasons  mentioned  in  the  hill  tiled  in  the 
said  suit,  was  void;  or  in  case  the  liability  of  the  said  Shan- 
non and  Long,  under  the  said  bond,  was  found  to  exist  during 
any  part  of  the  currency  of  the  said  indenture  of  lease,  then 
that  an  account  might  be  taken  of  the  dealings  and  transac- 
tions between  said  Wheeler  and  the  said  Murphy  and  Bailey, 
in  relation  to  the  matters  therein  mentioned,  and  the  amount 
of  the  liability  of  the  said  Shannon  and  Long,  under  the 
said  indentures  and  the  said  bond,  settled  under  the  direc- 
tions of  the  said  Court  of  Chancery: — that  although  the  fore- 
going are  all  the  matters  referred  to  said  arbitrators,  yet  they 
have  awarded  that  said  Murphy  and  Bailey  should  pay  said 
Wheeler  the  sum  of  £4,406  15s.,  and  that  they  have  thereby 
exceeded  their  authority,  they  not  haying  the  power  to  award 
the  payment  of  any  sum  of  money  whatever  by  said  Murphy 
and  Bailey,  there  being  no  claim  or  demand  whatsoever  made 
by  said  Wheeler  against  said  Murphy  and  Bailey  embraced 
in  the  said  suits: — that  the  said  award  is  also  inconsistent, 
uncertain  and  not  final,  and  does  not  dispose  of  all  the  matters 
referred,  in  the  following  respects:  that  it  proposes  to  awTard 
and  decide  what  is  due  from  said  Murphy  and  Bailey  to  said 
Wheeler  in  respect  of  the  matters  therein  mentioned,  and  at 
the  same  time  awards  that  the  said  bill  in  Chancery  be  dis- 
missed as  to  the  said  Wheeler,  whereas  the  said  arbitrators 
had  no  power  to  ascertain  the  amount  of  said  indebtedness 
except  through  the  said  bill,  and  no  account  of  the  said 
indebtedness  could  be  taken,  except  by  sustaining  said  bill 
or  part  thereof,  as  to  said  Wheeler: — that  by  dismissing  said 
bill  entirely  as  to  said  Wheeler,  no  award  or  account  taken  of 
the  indebtedness  of  said  Murphy  and  Bailey  to  said  Wheeler 
is  binding  on  said  Wheeler,  or  can  preclude  his  prosecut- 
ing his  claim  against  said  Murphy  and  Bailey  for  any  amount 
he  may  think  proper: — the  one  of  the  objects  of  the  said  bill 
in  Chancery  was  to  ascertain  the  amount  of  the  liability  of  the 
said  Shannon  and  Long  to  said  Wheeler,  and  the  said  arbi- 
trators were  bound  to  ascertain  the  same;  but  by  dismissing 
said  bill  as  to  Wheeler,  the  said  Wheeler  is  not  bound  by  the 
amount  awarded  to  be  paid  by  said  Shannon  and  Long  to  said 
Wheeler,  nor  have  the  said  arbitrators,  by  the  said  award, 
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settled  the  amount  of  the  said  liability:— that  another  ques- 
tion raised  for  decision  by  the  said  bill  in  Chancery,  was 
whether  the  said  bond  was  null  and  void,  and  whether  there 
was  any  liability  thereunder,  which  the  said  award  does  not 
decide: — that  the  said  indenture  of  lease  was  for  four  years, 
from  the  20th  of  January,  1852,  but  the  said  award  does  not 
decide  whether  there  is  to  be  any  future  liability  of  said 
Shannon  and  Long  on  said  bond  or  not,  nor  does  it  decide 
or  state  whether  the  amount  that  the  said  Shannon  and  Long 
are  to  pay  under*  the  said  award  is  on  account  of  their  lia- 
bility on  the  said  bond  or  in  full  of  the  same,  but  merely 
that  they  are  to  pay  as  sureties: — that  if  it  is  to  be  intended 
as  on  account  of  their  liability  under  the  said  bond,  the  said 
award  does  not  state  or  decide  whether  it  is  the  amount  of 
the  liability  of  the  said  Shannon  and  Long,  down  to  the  time 
of  the  commencement  of  the  suit  in  the  Queen’s  Bench,  which 
was  the  16th  of  August,  1854,  or  to  the  time  of  the  com- 
mencement of  the  suit  in  Chancery,  which  was  on  the  22d 
day  of  September,  1854,  or  to  the  date  of  the  submission,  or 
to  the  time  of  making  the  award: — that  the  said  award  is  no 
bar  to  any  future  breaches  or  future  liability  on  the  said 
bond,  and  has  therefore  not  decided  all  the  matters  referred; 
that  the  said  award  directs  payment  of  £4,406  15s.  which 
includes  matters  in  respect  to  which  said  Shannon  and  Long 
were  not  liable,  and  then  direct  that  Shannon  and  Long 
shall  pay  £1,915  11s.  9d.,  part  of  that  sum;  and  that  it  is 
uncertain  whether  the  said  last  mentioned  amount  is  upon 
* claims  in  respect  of  which  Shannon  and  Long  were  liable^  or 
not: — that  said  award  does  not  dispose  of  said  suit  in  the 
Court  of  Queen’s  Bench,  or  of  the  different  issues  therein: — 
and  that  the  said  award  has  not  decided  all  the  matters  raised 
by  and  embraced  in  the  said  suit  in  Chancery;  and  that  said 
award  is  uncertain,  and  does  not  decide  all  the  matters  re- 
ferred to  said  arbitrators. 

On  the  last  day  of  Trinity  Term,  the  argument  on  the 
various  objections  taken  to  the  award  took  place,  Connor, 
Q.C.,  sustaining  the  objection,  and  McMichael  and  VamNor- 
man  supporting  the  award. 

A preliminary  objection  was  taken  by  McMichael,  that  as 
the  submission  was  made  under  the  statute,  it  was  necessary 
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to  move  against  the  award  before  the  last  day  of  Easter  Term, 
and  that  all  affidavits  in  support  of  such  motion  should  be 
filed  on  making  the  application;  that  on  reference  to  the 
papers  it  appeared  that  the  application  to  set  aside  the  award 
was  made  in  sufficient  time,  on  Friday,  but  that  some  of  the 
affidavits  appear  only  to  have  been  made  and  filed  on  the 
following  day,  Saturday,  the  last  day  of  the  term. 

r 

' McLean,  J. — In  reference  to  the  preliminary  objection,  1 
find  that  the  submission  had  been  made  a rule  of  court  on 
application  of  Mr.  VanNorman,  on  Friday,  the  8th  of  June, 
and  that  the  motion  to  set  aside  the  award  was  made  on  the 
same  day,  and  a rule  nisi  ordered,  with  leave  to  file  additional 
affidavits;  and  that  such  affidavits  were  filed  on  the  following 
day*  pursuant  to  such  leave. 

The  statute  9 & 10  Wm.  III.,  ch.  15,  gives  any  court  of 
law  or  equity  authority  to  set  aside  awards,  “ so  as  complaint 
of  corruption  or  undue  practice  be  made  before  the  last  day 
of  the  next  term  after  such  arbitration  or  umpirage  made  and 
published  to  the  parties.”  Now  in  this  case  u complaint” 
was  made  on  affidavit  before  the  last  day  of  the  term,  and 
the  learned  judge  on  hearing  it  gave  the  party  till  the  fol- 
lowing day  to  support  such  “ complaint 99  by  additional  affi- 
davits. His  doing  so,  it  appears  to  me,  was  quite  within  his 
authority,  anct  only  a proper  exercise  of  his  authority  with  a 
view  to  the  ends  of  justice.  It  is  obvious  that  great  injustice 
might  be  done  if  some  latitude  were  not  allowed  to  parties  in 
moving  against  awards,  when  such  motions  are  made 
promptly,  after  the  parties  interested  become  acquainted  with 
the  contents  of  such  awards,  and  sufficient  grounds  are 
shewn  for  moving.  It  might  so  happen  that  an  award  has 
been  made  and  published,  perhaps  designedly,  just  before  th<? 
commencement  of  a term,  and  its  contents  remain  wholly 
unknown  to  one  of  the  parties  till  near  the  last  day  of  such 
term;  and  if  it  were  deemed  necessary  to  file  all  the  affidavits 
to  support  a motion  to  set  it  aside  at  the  time  of  the  making 
of  such  application,  a party  might  be  precluded  altogether 
from  obtaining  relief  in  such  manner,  and  left  to  defend 
himself  against  an  unjust  award  by  an  expensive  defence  in 
any  suit  brought  to  enforce  it.  Considering,  therefore,  that 
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where  the  “ complaint  ” on  affidavit  has  been  made  in  propei 
time  against  an  award,  and  it  is  deemed  sufficient  to  justify 
a rule,  it  is  competent  to  the  court,  on  hearing  such  com- 
plaint, to  allow  further  time  to  file  additional  affidavits  in 
support  of  it,  as  was  done  in  this  case,  I think  no  effect  can 
be  given  to  the  preliminary  objection  taken. 

In  the  case  of  Sherry  v.  Oke  (3  Dowl.  349,)  where  a rule 
nisi  to  set  aside  an  award  was  discharged  on  a defect  in  the 
rule,  the  court  afterwards  granted  a second  rule  in  a sub- 
sequent term  to  set  aside  the  award.  In  doing  so  the  court 
could  scarcely  consider  that  it  was  precluded  from  receiving 
additional  affidavits  in  support  of  the  renewed  application. 

This  application  to  set  aside  the  award  is  made  on  behalf 
of  Murphy  and  Bailey,  for  whom  Shannon  and  Long  were 
only  sureties  to  Wheeler;  and  it  was  contended,  in  supporting 
the  award,  that  as  the  suit  at  law  brought  by  Wheeler  against 
the  sureties  is  disposed  of  by  the  award,  and  they  are  not 
moving  against  it,  it  must  be  considered  as  final  with  respect 
to  them,  though  some  other  portions  of  the  award  may  be  in 
excess  of  the  authority  given  to  the  arbitrators,  or  they  may 
have  left  some  matters  referred  in  the  suit  in  Chancery  un- 
decided as  between  the  principals  and  sureties.  It  must, 
however,  be  recollected  that  Shannon  and  Long  were  only 
sureties,  and  that  the  principals,  Murphy  and  Bailey,  are 
in  fact,  and  must  be  considered,  more  interested  then  in 
award  than  the  sureties  are,  inasmuch  as  they  will  be  liable 
for  and  must  make  good  any  amount  which  the  sureties 
would  have  to  pay  to  Wheeler.  All  are  parties  to  the  submis- 
sion, and  they  mutually  covenant  and  agree  to  and  with  each 
other,  that  the  differences  contained  in  and  embraced  by  the 
several  suits  instituted  in  the  Court  of  Chancery  and  the 
Court  of  Queen’s  Bench,  shall  be  submitted  to  the  arbitra- 
ment of  certain  persons  named.  This  is  not  merely  a sub- 
mission of  each  suit  by  the  parties  to  each  suit,  but  it  is  a 
submission  by  all  parties  of  all  the  differences  pending  in  the 
two  suits;  and  there  is  a good  reason  for  its  being  so,  the 
interests  of  all  being  involved  in  both,  though  perhaps  not 
in  the  same  degree.  The  suit  at  law  was  to  recover  from  the 
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sureties  the  amount  of  their  liability;  the  suit  in  Chancery 
was  to  be  relieved  from  that  liability  on  certain  grounds,  or 
if  it  were  held  to  exist,  to  have  an  account  taken  between 
Wheeler  and  his  lessees,  with  a view  to  ascertain  the  extent 
of  such  liability.  In  both  suits  Murphy  and  Bailey  were 
deeply  interested;  and,  on  reference  to  their  answers  to  the 
bill  in  Chancery,  it  will  be  seen  that  they  set  out  and  swear 
to  circumstances  which  if  true  would  probably  entitle  the 
sureties  to  be  relieved  from  any  responsibility,  and  must  very 
materially  affect  the  state  of  the  accounts  between  the  par 
ites.  They  had,  though  defendants  in  the  suit,  as  much  in- 
terest in  its  decision  and  in  the  adjudication  upon  all  mat- 
ters involved  in  it,  as  the  sureties  who  were  the  plaintiffs  in 
the  cause,  and  they  had  a right  to  expect  that  as  between 
them  and  their  sureties  all  difficulties  would  be  removed  by 
a decision  on  the  various  matters  submitted.  By  the  award, 
however,  the  bill  in  Chancery  is  only  dismissed  as  to  Wheeler, 
leaving  the  suit  still  pending,  and  yet  to  be  disposed  of,  as  to 
costs  and  otherwise,  between  Shannon  and  Long  the  plain- 
tiffs, and  Murphy  and  Bailey,  two  of  the  defendants,  though 
the  reference  says  expressly  “ that  the  costs  of  the  said  several 
suits  in  the  Court  of  Chancery  and  in  the  Court  of  Queen’s 
Bench  respectively,  shall  be  in  the  discretion  of  the  said  arbi- 
trators, or  any  two  of  them.”  The  arbitrators  have,  in  this 
respect,  failed  to  make  a final  settlement  of  some  of  the  mat- 
ters referred  to  them,  and  they  have  made  no  other  adjudica- 
tion on  the  various  matters  involved  in  the  bill  in  Chancery 
and  the  answers,  but  by  dismissing  the  bill  (a).  It  was  not 
referred  to  the  arbitrators  to  make  an  investigation  of  all  ac- 
counts of  every  kind  between  Wheeler  and  Murphy  and 
Bailey,  nor  was  any  authority  given  to  them  by  the  submis- 
sion to  award  any  sum  to  be  paid.  All  that  they  were  em- 
powered to  do  under  the  reference  was  to  ascertain  the  extent 
of  Wheelers  claim  against  Murphy  and  Bailey  under  the 
lease,  and  after  giving  credit  for  all  payments,  to  strike  a 
balance  for  which  the  sureties  were  liable,  and  which  could 
be  recovered  against  them  in  the  suit  at  law.  But  they  have 


(a)  Such  an  award  considered  bad.  See  Watson  on  Awards,  2d 
Ed.,  162,  and  cases  there  cited. 
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gone  further,  and  have  investigated  all  Wheeler’s  claims 
arising  from  the  breaches  of  the  covenants  contained  in  the 
lease,  and  also  certain  other  matters  of  account  between 
Wheeler  and  Murphy  and  Bailey,  respecting  the  demised 
premises,  and  the  operations  at  the  saw-mill  demised,  and 
have  awarded  a sum  of  £4,406  15s.,  to  be  paid  by  Murphy 
and  Bailey  to  Wheeler 'on  or  before  the  1st  day  of  June  then 
next.  They  find,  too,  that  Shannon  and  Long  are  liable  to 
pay  a certain  part  or  portion  of  the  said  sum  so  due  by 
Murphy  and  Bailey;  and,  after  awarding  that  the  whole 
amount  shall  be  paid  by  Murphy  and  Bailey  within  a particu- 
lar time,  they  award  that  Shannon  and  Long  shall,  within 
the  same  time,  pay  as  sureties  the  sum  of  £1,915  11s.  9d., 
being  a part  or  portion  of  the  gross  amount  ordered  to  be 
paid  by  Murphy  and  Bailey.  It  it  quite  clear  that  the  sureties 
were  only  liable  to  answer  to  Wheeler  for  any  breaches  of 
covenant  contained  in  the  lease;  and  when  the  arbitrators 
have  awarded  the  payment  by  them  of  a part  of  a gross  sum, 
in  which  are  included  othej  money  transactions  besides  those 
arising  under  the  lease,  it  is  not  by  any  means  clear  that  the 
sureties  are  not  declared  liable  for  and  required  to  pay  sums 
for  which  they  did  not  intend  and  ought  not  to  be  held  re- 
sponsible. There  are  no  less  than  thirteen  breaches  of  cove- 
nant assigned  in  the  declaration,  five  of  which  are  for  non- 
payment of  rent,  and  two  for  not  working  the  mill  as  stipu-. 
lated  during  two  years,  and  alleging  a damage  to  the  plaintiff 
of  £75  in  each  of  those  years  thereby.  Now,  taking  all  the 
rent  claimed  to  be  due,  and  admitting  these  claims  for  dam- 
ages to  be  correct,  the  whole  amount  of  rent,  at  £187  10s. 
per  annum,  and  the  damages  together,  would  only  make  £618  . 
15s.;  so  that,  unless  the  damage  for  other  breaches  of  cove- 
nant were  unusually  large,  it  is  difficult  to  imagine  how  the 
sureties  could  be  liable  to  pay  the  sum  of  £1,915  11s.  9d. 

I should  not,  of  course,  feel  at  liberty  to  interfere  with  the 
award  on  account  of  the  amount  ordered  to  be  paid,  unless 
some  very  gross  mistake  were  very  clearly  shewn;  but  when 
more  than  three  times  the  amount  of  rent  and  specific  dam- 
ages claimed  have  been  allowed,  there  is  additional  reason 
to  apprehend  that  the  sureties  have  been  held  liable  for  a 
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larger  amount  than  would  necessarily  result  from  the  breaches 
of  covenant. 

Be  this  as  it  may,  I think  that  on  the  ground  of  the  arbi- 
trators having  exceeded  their  authority  in  some  respects,  and 
having  failed  to  make  an  award  which  is  final  as  to  the 
matters  referred,  the  applicants  are  entitled  to  have  the  rule 
in  this  case  made  absolute. 

In  coming  to  this  conclusion,  I must  express  my  regret  that 
a matter  involving  so  large  an  amount,  and  so  many  various 
points,  has  not  been  brought  before  the  full  court;  but  as  the 
rule  was  issued  in  the  Practice  Court,  and  the  parties  came 
before  me  in  that  court  to  argue  it,  I did  not  feel  at  liberty 
to  shrink  from  the  responsibility  of  deciding  it. 

Rule  absolute. 


Jannet  et  al.  v.  Bush. 

* 

Capias — Copy  served  on  defendant — 12  Vie.  ch.  63,  sec.  2k. 

The  name  of  the  officer  who  issues  a writ,  endorsed  in  the  margin 
thereof,  it  not  “ a memorandum  or  notice  subscribed  to,  or  an 
endorsement  on  the  writ,”  within  the  meaning  of  the  statute  12 
Vic.  ch.  63,  sec.  24,  and  therefore  the  omission  of  such  endorse- 
ment in  the  copy  served  on  the  defendant  is  not  fatal. 

[Chambers,  July,  1856.] 

Summons  to  shew  cause  why  the  arrest  in  this  cause  should 
not  be  set  aside  with  costs,  on  the  ground  that  the  copy  of  the 
writ  of  capias  served  on  the  defendant  did  not  contain  the 
marginal  note  of  the  place  at  which,  or  of  the  officer  by 
whom,  the  said  writ  was  issued. 

Richards,  J. — The  provincial  statute  12  Vic.  ch.  63,  sec. 
24,  provides,  that  when  the  party  is  to  be  held  to  bail  the 
process  shall  be  by  writ  of  capias,  according  to  the  form  in 
the  schedule  No.  3;  and  so  many  copies  of  such  process, 
together  with  every  memorandum  or  notice  subscribed  there- 
to, and  all  endorsements  thereon,  as  there  may  be  persons  to 
be  arrested  thereon,  or  served  therewith,  shall  be  delivered 
therewith  to  the  sheriff,  or  other  officer,  who  shall  upon  or 
forthwith  after  the  execution  of  such  process,  cause  one  such 
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copy  to  be  delivered  to  every  person  upon  whom  such  process 
shall  be  executed.  • 

The  entry  in  the  margin  according  to  form  No.  3 is,  “Issued 
by  A.  B .”  (name  of  officer.) 

It  clearly  appears  from  the  affidavits  filed,  that  in  the 
original  writ,  in  the  left  margin  thereof,  the  following  entry 
was  made:  “Issued  by  P.  H.  Morin,”  and  in  the  copy  served 
this  was  wanting.  The  place  at  wThich  the  writ  is  issued  is 
not  mentioned  in  the  margin  in  the  form  appended  to  the 
statute.  There  is  therefore  nothing  in  that  part  of  the  ob- 
jection. The  only  remaining  question  is,  whether  the  words 
omitted  are  necessary  to  be  inserted  to  make  the  paper  served 
“ a copy  of  the  process,  together  with  every  memorandum 
or  notice  subscribed  thereto,  and  all  endorsements  thereon.” 
The  case  of  Carroll  v.  Light  (1  P.  R.  137,)  decides  that 
omitting  the  name  of  the  clerk  of  the  Crown,  and  omitting 
the  mark  L.  S.  in  the  copy  served,  are  not  grounds  for 
setting  aside  the  arrest.  The  learned  judge  considers  the 
signature  of  the  officer  no  part  of  the  writ,  but  that  it  authen- 
ticates its  issue  merely;  and  concludes  as  to  the  seal  as  fol- 
lows: “ The  seal  cannot  be  imitated  or  copied,  which  of  itself 
proves  that  it  is  not  part  of  the  writ.”  If  the  omission  of  the 
signature  of  the  clerk  of  the  court,  who  is  the  officer  to  sign 
the  writs,  to  the  copy  served  is  not  irregular,  it  appears  to  me 
that  a similar  omission  of  the  person  who  merely  issues  it 
cannot  be  any  more  vicious. 

The  decision  of  the  case  of  Leach  v.  Jarvis  by  Chief  Justice 
Macaulay,  reported  in  1 Chamber  Reports,  264,  and  of 
Cameron  v.  Wheeler  (6  U.  C.  R.  355),  may  also  be  referred 
to  on  the  same  point. 

In  Clutterbuck  v.  Wiseman,  referred  to  in  the  judgments 
of  Mr.  Justice  Burns  and  Chief  Justice  Macaulay,  reported  in 
2 Cr.  & J.,  213,  Bayley,  Baron,  observes,  “The  signature  of 
the  officer  is  merely  to  authenticate  the  writ;  and  though  the 
writ  might  be  bad  if  the  signature  were  omitted,  yet  the  sig- 
nature is  no  part  of  the  writ,  and  need  not  appear  in  the  copy 
served  on  the  defendant.”  Lord  Lyndhurst,  C.  B.,  states — 
“ In  the  absence  of  authority  to  the  contrary,  this  appears  to 
me  to  be  a sufficient  service.  The  copy  of  the  writ  is  served: 
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it  omits  the  signature  of  the  officer,  which,  like  the  seal, 
may  he  necessary  to  authenticate  the  process,  but  is  no  pari 
of  the  writ.” 

If,  then,  the  signature  of  the  officer  authenticating  the 
issuing  of  the  writ  is  no  part  of  the  writ,  is  it  a “ memoram 
dum.  or  notice  subscribed  thereto,”  or  an  endorsement  there- 
on? I think  not.  The  form  given  in  the  statute  has  a 
warning,  which  is  both  a memorandum  and  notice  subscribed 
to  the  writ,  and  the  form  also  refers  to  the  endorsements  to 
he  made  on  the  writ.  The  signature  of  the  officer  does  not 
appear  to  me  to  be  the  memorandum  or  notice  referred  to, 
but  the  warning  subscribed  or  written  under  the  writ  part 
in  the  form  given,  seems  to  me  to  be  what  is  intended — all 
that  precedes  the  warning  part  in  the  form  being  headed 
“ writ  of  capias;”  and  in  the  margin  of  this  the  place  of 
the  officer’s  signature  is  indicated.  I therefore  come  to  the 
conclusion  that  the  signature  of  the  officer  cannot  be  a 
memorandum  or  notice  subscribed  to,  or  an  endorsement 
on  the  writ  within  the  meaning  of  the  statute. 

As  it  is  not  urged  that  the  defendant  is  in  any  way  pre- 
judiced or  misled  by  the  omission  complained  of,  I am  not 
disposed,  in  the  absence  of  any  express  authority  to  justify 
it,  and  in  the  face  of  the  decisions  quoted,  to  aid  this 
defendant  upon  such  a purely  technical  ground,  which 
shews  no  merits,  and  seems  to  me  to  be  directly  against 
the  principle  of  decided  cases. 

The  summons  must  therefore  be  discharged  with  costs. 


Beatty  v.  Taylor. 

Ca.  8a. — Issue  of,  on  affidavit  made  for  Ca.  Re. — Time  between  tests  and 
return  of — Costs. 

Where  the  plaintiff  made  an  affidavit  of  debt  pending  the  suit,  and 
took  out  a Ca.  Re.,  upon  which  defendant  was  not  arrested — Held, 
that  a Ca.  8a.  might  issue  after  judgment  upon  the  same  affidavit. 

8emble,  that  a writ  so  issued  may  include  the  costs,  although  the 
sum  taxed  will  exceed  that  sworn  to. 

It  is  not  necessary  that  there  should  be  fifteen  days  between  the 
teste  and  return  of  a Ca.  8a. 

Application  to  discharge  defendant  on  a Ca.  Sa.,  under 

the  following  circumstances: 


BEATTY  Y.  TAYLOR. 


45 


The  suit  had  been  commenced,  and  was  in  progress  on 
the  5th  of  November,  1855,  when  the  plaintiff  made  an 
affidavit  of  debt  upon  which  to  arrest  the  defendant.  A 
writ  of  Capias  pendente  lite  was  issued,  but  the  defendant 
was  not  arrested  thereon.  Afterwards  the  plaintiff  ob- 
tained his  judgment  against  the  defendant,  and  thereupon 
issued  a capias  ad  satisfaciendum,  upon  which  the  defend- 
ant was  arrested.  The  question  was  whether  this  was  regular. 

Burns,  J. — This  seems  to  be  governed  by  the  provision  of 
the  statute  of  1822,  2 Geo.  IV.  ch.  1,  sec.  15,  which  enacts 
“ that  in  all  cases  in  which  the  party  has  been  held  to  special 
bail,  it  shall  not  be  necessary  to  make  or  file  any  further  or 
other  affidavit,  before  suing  out  a capias  ad  satisfaciendum 
upon  the  judgment  obtained  in  the  same  action;  and  that  in 
cases  where  the  party  has  not  been  held  to  special  bail,  a 
writ  of  capias  ad  satisfaciendum  may  issue  after  judgment, 
upon  an  affidavit  of  the  same  form,  &c.”  Here  the  defend- 
ant was  not  held  to  bail,  for  he  never  was  arrested,  and  the 
question  is,  whether  a capias  ad  satisfaciendum  sued  out  after 
the  judgment  obtained  in  a case  where  there  has  been  no 
previous  arrest  or  holding  to  bail,  can  be  sued  out  upon  the 
same  affidavit,  filed  before  judgment,  and  which  has  been 
acted  upon  no  further  than  the  issuing  of  the  process. 
Brown  v.  Bethune  (5  0.  S.  331)  is  so  far  in  point,  that  it 
was  held  that  taking  a cognovit  from  the  defendant,  after 
issuing  a Ca.  Be.,  was  held  to  be  an  abandonment  of  the 
writ,  and  that  a Ca.  Sa.  could  not  afterwards  be  sued  out 
upon  the  same  affidavit.  If  the  defendant  had  been  arrested 
on  the  capias,  and  had  been  in  custody  of  the  sheriff,  and  on 
special  bail  put  in,  of  course  the  capias  ad  satisfaciendum, 
after  judgment  upon  the  same  affidavit,  would  have  been 
regular.  It  seems  to  come  to  this:  whether  the  Legislature 
did  or  did  not  intend,  when  the  defendant  was  not  arrested, 
that  a new  affidavit  should  be  made  after  judgment  obtained. 
It  is  argued  in  this  case,  that  the  defendant  should  shew 
circumstances  which  would  induce  the  belief  that  the  first 
capias  had  been  abandoned,  and  that  if  the  affidavit  made  to 
hold  to  bail  be  not  abandoned  it  may  be  made  before  judg- 
ment obtained  as  well  as  afterwards.  After  some  hesitation, 

I have  come  to  the  conclusion  that  a capias  ad  satisfaciendum 
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may  issue  upon  an  affidavit  made  pendente  lite,  and  upon 
which  a writ  has  issued,  and  the  defendant  has  not  been 
arrested.  Such  a case  is  different  from  that  where  the  first 
commencement  of  the  suit  is  by,  bailable  process,  because 
upon  that,  either  there  must  be  an  arrest,  in  order  to  proceed 
with  the  suit,  or  the  plaintiff  must  take  some  course  to  pro- 
ceed, which  may  be  considered  as  an  abandonment  of  his 
previous  intention. 

The  writ  of  Ca.  Sa.  is  complained  against  as  being  irregu- 
lar, because  it  is  issued  and  tested  on  the  24th  of  November, 
and  made  returnable  on  the  last  day  of  Michaelmas  Term, 
(1st  December).  Under  the  old  practice  in  England  it  was 
not  necessary  there  should  be  fifteen  days  between  the  teste 
and  return  of  a Ca.  Sa.,  except  for  the  purpose  of  fixing 
bail,  or  proceeding  to  outlawry.  I am  not  aware  that  any 
statute  of  ours,  or  rule  of  court,  required  any  particular  time 
to  elapse  between  the  teste  and  return  of  a writ  of  Ca.  Sa. 
The  16  Vic.  ch.  175,  sec.  6,  directs  that  writs  of  execution 
shall  be  tested  the  day  of  being  issued,  but  says  nothing 
about  the  return.  That  leaves  them  to  be  made  returnable 
as  soon  as  it  is  possible  to  do  so.  The  last  day  of  the  term 
is  a return  day,  and  the  writ  in  this  case  is  returnable  the 
last  day  of  the  term,  which  I think  is  regular. 

Another  ground  of  complaint  is,  that  the  sum  mentioned 
in  the  body  of  the  writ  of  Ca.  Sa.  differs  from  that  sworn  to 
in  the  affidavit.  The  reason  of  that  difference  is  because  the 
amount  of  the  costs  taxed  is  added  to  the  sum  sworn  to, 
which  forms  the  amount  of  the  judgment,  and  this  discre- 
pancy must  always  exist  in  case  of  an  arrest  after  judgment 
upon  an  affidavit  made  before  the  judgment  was  obtained. 
If  there  be  any  ground,  however,  for  questioning  whether 
the  defendant  be  arrested  for  the  right  sum,  the  application 
should  be  to  reduce  the  sum  endorsed  on  the  writ.  On  look- 
ing at  the  endorsement,  it  appears  to  me  to  be  correct, 

The  summons  obtained  must  be  discharged  with  costs. 
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Benjamin  et  al.  y.  Foot  et  al. 

Ca.  8a. — Discharge  of  one  defendant — Effect  of. 

Plaintiff  having  arrested  A.  & B.  on  a Ca.  8a.  took  a mortgage  from 
B.f  and  discharged  him.  The  mortgage  was  taken  only  as 
collateral  security  for  the  claim,  and  B.  did  not  desire  A.’s  dis- 
charge 

Held,  that  A.  was  nevertheless  entitled  to  it. 

[Practice  Court.] 

On  the  21st  of  June,  1855,  the  defendant  Foot,  as  also 
another  defendant  named  Carter,  was  arrested  upon  a Capias 
ad  Satisfaciendum,  jointly  upon  a joint  judgment,  at  the  suit 
of  the  plaintiffs,  and  remained  in  custody  until  the  1st  of 
September,  1855,  when  Carter  gave  the  plaintiffs  a mortgage 
to  secure  them  the  amount  of  the  judgment.  The  defendant 
Foot  was  no  party  to  the  arrangement.  After  the  mortgage 
was  given  by  Carter,  he  was,  by  the  consent  of  the  plaintiffs, 
discharged  from  custody. 

He  now  made  application  for  his  discharge,  on  the  prin- 
ciple that  the  plaintiffs  having  taken  the  person  in  satisfac- 
tion, the  discharge  of  one  by  their  consent  operated  as  a 
discharge  of  both. 

It  was  sworn  on  the  part  of  the  plaintiffs  that  the  mort- 
gage was  not  taken  in  satisfaction,  but  as  collateral  security, 
and  that  the  defendant  Carter  did  not  wish  that  Foot  should 
be  discharged. 

Burns,  J. — I am  of  opinion  that  the  defendant  Foot  is 
entitled  to  his  discharge.  The  question  does  not  depend 
upon  the  fact  whether  the  mortgage  was  intended  to  be  only 
a collateral  security,  and  that  the  defendant  giving  it  did  not 
wish  the  other  defendant  to  be  relieved.  The  taking  of  the 
person  upon  a Capias  ad  Satisfaciendum  is  a satisfaction  of 
the  debt,  and  the  plaintiff  in  the  suit  cannot  discharge  the 
one,  if  there  be  more  than  one,  and  still  retain  the  others  in 
satisfaction.  He  cannot  make  the  satisfaction  divisible;  and 
therefore,  when  he  voluntarily  consents  to  the  discharge  of 
one,  it  operates  as  a discharge  of  both.  See  Clarke  v.  Clem- 
ent, 6 T.  R.  525;  Denton  v.  Godfrey,  11  Jur.  800;  Ballam  v. 
Price,  2 Moore,  235;  Fisher  v.  Patton  et  al.,  5 0.  S.  741. 
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Otis  v.  Rossin  et  al. 

Attorney — Acceptance  of  service  6 y. 

Where  defendants’  attorney  received  a writ  of  summons,  and  en- 
dorsed on  the  original  “ service  admitted  ” — Held,  that  he  was  pre- 
cluded from  taking  advantage  of  technical  irregularities,  such  as 
the  want  of  an  endorsement  of  the  name  and  place  of  abode  of 
plaintiff’s  attorney,  and  the  omission  in  the  margin  of  the  clerk  by 
whom  and  the  place  where  the  writ  was  issued. 

[Chambers.] 

This  was  an  application  to  set  aside  the  original  writ  issued 
in  this  cause,  or  the  service  thereof,  under  the  following  cir- 
cumstances: 

On  the  10th  of  November,  1855,  the  defendants  wrote  to 
the  plaintiffs  attorney  informing  him,  after  failure  of  settling 
the  suit,  that  if  the  plaintiff  was  not  satisfied  he  was  referred 
to  their  solicitor  (naming  him).  Upon  that  the  writ  was  sued 
out  on  the  29th  of  November,  and  the  original  writ  contained 
no  endorsement  of  the  name  and  place  of  abode  of  the  at- 
torney by  whom  it  was  issued.  A copy  was  made  of  it,  and 
then  taken  to  the  defendants*  attorney,  who  then  endorsed 
the  original  writ  thus,  “ service  admitted,**  and  signed  his 
name  to  it.  The  copy  contained  no  place  marked  in  the 
margin  where  the  same  was  issued,  nor  the  name  of  the  clerk 
by  whom  issued. 

Burns,  J. — The  question  is  whether,  in  case  of  service  on 
the  party  himself  being  waived,  and  service  on  the  attorney 
being  substituted,  for  convenience,  as  we  may  suppose,  tech- 
nical irregularities,  such  as  in  the  present  instance,  can  be 
taken  advantage  of.  It  appears  to  me  that  where  an  attor- 
ney accepts  service  of  a writ  for  his  client,  the  attorney  can- 
not complain  if  it  be  irregular,  for  if  it  be  irregular  he 
should  refuse  to  accept  it,  and  oblige  service  in  the  ordinary 
way.  The  client  cannot  complain  when  it  is  served  on  the 
attorney,  because  no  service  in  fact  has  been  made,  and  the 
question  always  is,  when  the  attorney  accepts  service,  whether 
he  can  be  compelled  to  appear.  The  attorney  may  take  that 
course  here,  and  refuse  to  appear,  and  take  the  opinion  of  the 
court  whether  he  shall  be  compelled  to  do  so. 

The  summons  must  therefore  be  discharged  with  costs. 
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Williams  v.  McPherson. 

Reference  to  arbitration — Judgment  entered  too  soon. 

Where  a cause  “ and  all  matters  in  difference  ” were  referred  to 
arbitration,  and  the  plaintiff  entered  judgment  on  the  award  before 
the  first  day  of  the  following  term; 

Held,  that  the  judgment  and  all  subsequent  proceedings  thereunder 
were  irregular,  as  such  judgment  could  not  be  entered  until  after 
the  first  four  days  of  the  following  term;  and 
Scmble,  that  the  defendant  would  have  the  whole  of  the  term  to  more 
against  the  award. 

This  was  an  action  of  ejectment  at  the  assizes  held  last 
spring  for  the  united  comities  of  Huron  and  Bruce.  A ver- 
dict was  found  for  the  plaintiff,  with  one  shilling  damages,  to 
he  reduced,  increased,  or  a verdict  to  be  entered  for  the 
defendant:  and  it  was  agreed  that  all  matters  in  difference 
between  the  parties  be  referred  to  the  arbitration  of  Alexan- 
der Wood  Strachan,  Malcolm  C.  Cameron,  and  such  third 
person  as  they  should  appoint  in  writing,  to  whom,  or  amy 
two  of  them,  all  matters  in  difference  were  referred — award 
to  be  made  on  or  before  the  first  day  of  Easter  term;  costs  of 
the  cause  and  reference  to  abide  the  result  of  the  arbitration. 

The  arbitrators  appointed  Hugh  Johnson  a third  arbitra- 
tor, and  on  the  2nd  of  March  two  of  the  arbitrators  awarded 
that  the  verdict  be  increased  to  £10, — and  that  the  defend- 
ant should  pay  the  same  to  the  plaintiff  at  his  attorney’s 
office  in  Goderich,  before  three  o’clock,  p.m.,  of  the  first  da^ 
of  April,  which  sum  they  found  due  on  a settlement  of  all 
dealings  and  transactions  between  the  parties.  They  ordered 
the  defendant  to  deliver  up  possession  of  lot  Ho.  3 in  the  8th 
concession  of  the  township  of  Colborne  to  the  plaintiff  on  or 
before  the  1st  of  April  next,  and  they  ordered  that  the  costs 
of  the  cause,  reference  and  award  should  be  ioome  and  paid, 
with  the  £10,  by  defendant. 

Judgment  was  entered  in  the  cause  on  the  7th  of  April 
for  £10,  on  the  award,  and  for  the  costs,  and  execution  placed 
in  the  sheriff’s  hands.  On  the  27th  of  May  last,  by  order  of 
Mr.  Justice  McLeian,  proceedings  were  stayed  until  the  5th 
day  of  term,  to  permit  an  application  to  be  made  to  the  court 
to  set  aside  the  judgment  and  execution,  &c. 
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In  Eastern  term,  Jackson,  for  the  defendant,  moved  to  set 
aside  the  judgment  and  execution,  and  all  proceedings  on 
the  part  of  the  plaintiff  subsequent  thereto,  with  costs,  on  the 
ground  that  such  judgment  was  entered  too  soon,  having  been 
entered  before  the  first  four  days  of  term  following  the 
making  of  the  award,  and  that  the  order  of  reference  was 
not  made  a rule  of  court  prior  to  the  entry  of  judgment. 

McDermot  shewed  cause,  and  contended  that  as  the  time 
for  payment  of  the  money  on  delivering  possession  of  the 
land  pursuant  to  the  award,  had  elapsed  before  judgment 
was  entered,  plaintiff  was  right,  and  this  motion  could  not 
prevail.  He  cited  Callard  v.  Paterson,  4 Taunt.  319,  to  shew 
that  costs  might  be  taxed  before  the  time  for  moving  against 
the  award  had  expired.  He  also  cited  1 M.  & G-.  978,  and  1 
P.  R.  36.  He  relied  on  Cromer  v.  Churt,  15  M.  & W.  309,  to 
shew  that  if  any  injustice  would  be  done  by  entering  a judg- 
ment too  soon,  application  might  be  made  to  a judge  in 
Chambers.  He  further  cited  Lee  v.  Lingard,  East  401,  and 
1 B.  & P.  97,  to  shew  that  the  plaintiff  could  enter  judg- 
ment without  making  the  order  of  reference  a rule  of  court, 
on  applying  to  the  court  for  leave  to  issue  execution. 

Jackson,  contra,  contended  that  all  the  authorities  shew 
that  when  a verdict  is  taken  subject  to  the  award  of  an  arbi- 
trator no  judgment  can  be  entered  on  the  verdict  or  award 
until  the  first  four  days  at  least  of  the  term  following  the 
assizes:  that  when  under  a power  given  to  that  effect  the 
arbitrator  enlarges  the  time  beyond  the  term  following  the 
assizes,  he  admitted  that  the  authorities  shew  that  judgment 
may  be  entered,  or  the  verdict  confirmed  or  changed  by  the 
arbitrator.  He  further  contended  that  he  was  now  merely 
attacking  a judgment  irregularly  entered,  and  was  not  bound 
to  make  the  order  of  reference  a rule  of  court.  He  referred 
to  the  authorities  quoted  by  the  plaintiff,  and,  in  addition,  to 
Russell  on  Awards,  601-607;  Merit  v.  McLean,  TJ.  C.,  Easter 
term,  11  Geo.  IV.;  Jones  v.  Ives,  1 L.  M.  & P.  689. 

Richards,  J. — It  seems  to  me  the  case  of  Laurie  v.  Russell 
referred  to  {1  P.  R.  36),  is  a strong  authority  for  defendant. 
Mr.  Justice  Burns  there  states — “If  the  award  be  made  before 
the  next  term  succeeding  the  assizes  at  which  the  verdict  was 
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taken,  then  no  judgment  can  be  entered  till  after  the  expira- 
tion of  the  four  days  of  the  term”  In  Jones  v.  Ives  (1  L. 
M.  & P.  689),  Jarvis,  C.  J.,  observes:  “If  the  cause  alone 
had  been  referred,  the  plaintiff  might  have  signed  judg- 
ment after  the  expiration  of  the  first  four  days  of  term; 
but  as  all  matters  in  difference  were  referred  as  well  as  the 
cause,  he  cannot  do'  so  till  the  end  of  the  term.”  Indeed  it 
seems  to  me  in  this  case  the  defendant  would  have  a right  to 
move  against  the  award  at  any  time  before  the  end  of  the 
term,  as  the  reference  was  of  all  matters  in  difference  be- 
tween the  parties.  When  under  a verdict  the  reference  is 
only  of  the  matters  in  difference  in  the  cause,  the  courts  hold 
that  the  entry  of  judgment  is  on  the  verdict  of  the  jury,  the 
arbitrators  being  the  persons  chosen  by  the  parties  to  fix  the 
amount  of  the  verdict,  the  verdict  itself  being  pronounced 
by  the  jury.  If  the  parties  wish  to  move  against  it,  they 
must  do  so  within  the  first  four  days  of  the  term  succeeding 
the  assizes  at  which  the  verdict  was  taken. 

The  judgment  in  this  case'  being  clearly  irregular,  it  must 
be  set  aside,  and  all  subsequent  proceedings  thereunder,  with 
costs’. 

Rule  absolute,  with  costs. 


Blumenthal  et  al.  v.  Solomon. 

Arrest — Foreigners . 

Defendant  applied  to  be  discharged  from  arrest  for  a debt  contracted 
abroad,  on  affidavit  that  both  the  plaintiff  and  he  were  foreigners: 
that  he  had  come  to  this  Province  very  lately,  and  had  never  had 
any  residence  or  home  here;  but  it  was  not  shewn  under  what  cir- 
cumstances or  for  what  purpose  he  came,  whether  as  a transient 
visitor  or  intending  to  become  a resident,  and  on  this  ground  the 
application  was  refused. 

[Chambers,  December,  1856.] 

Defendant  had  been  arrested  on  the  ordinary  affidavit  of 
debt. 

McMichael  obtained  a summons  for  his  discharge  on  affi- 
davit of  defendant,  to  the  effect  that  he  was  a native  of 
Germany,  and  for  the  last  two  years  had  lived  in  the  United 
States:  first  in  Albany,  and  the  last  seven  months  in  Wis- 

4 PItAC.  2. 


52 


PRACTICE  REPORTS. 


consin;  and  until  the  last  fortnight  he  had  never  been  in  the 
British  dominions:  that  he  was  arrested  on  Saturday,  Nov. 
15th,  having  arrived  in  Toronto  “ on  the  Monday  but  one 
before  the  last,  the  third  day  of  November  instant”:  that 
he  paid  his  board  for  a few  days  in  a boarding  house  in  this 
city,  and  that  he  had  never  had  nor  has  he  any  residence  or 
home  in  the  city,  nor  in  the  Province  of  Canada:  that  the 
debt  was  contracted  in  New  York  and  not  in  Canada:  that 
the  plaintiffs  are  natives  of  Germany,  and  have  never  resided 
in  Canada,  and  all  reside  in  New  York,  where  their  place  of 
business  is.  The  defendant  relied  on  the  law  as  laid  down  in 
Frear  v.  Ferguson  (2  Cham.  Itep.  144)  and  the  cases  there 
cited,  and  contended  that  his  case  was  governed  thereby. 

Gamble,  for  the  plaintiffs,  distinguished  this  case  from 
those  cited,  and  called  attention  to  the  defendant’s  affidavit, 
in  which  he  avoids  all  reference  to  any  intention  of  settling 
in  Canada,  or  the  object  of  his  coming  here.  He  cited  La- 
mond  v.  Eiffe,  3 Q.  B.  910. 

Hagarty,  J. — The  case  of  Frear  v.  Ferguson  seems  to 
establish  that  it  is  contrary  to  the  policy  of  our  law  to  permit 
one  foreigner  to  follow  another  foreigner  to  Canada,  where 
the  latter  may  happen  to  be  on  casual  business,  and  arrest 
him  for  a debt  contracted  abroad.  I do  not  understand  it  or 
the  cases  there  cited  as  going  further  on  this  head. 

As  the  defendant  here  had  the  opportunity  in  his  affidavit 
of  shewing  under  what  circumstances  he  came  to  Canada, 
and  whether  he  was  a mere  transient  visitor  or  intending  to 
become  a permanent  resident,  and  is  silent  on  these  points,  I 
consider  that  the  facts  do  not  warrant  me  in  regarding  him 
in  any  other  light  than  that  of  an  ordinary  resident  arrested 
for  a debt  contracted  abroad. 

His  counsel  ingeniously  suggests  that  as  he  had  only 
arrived  a few  weeks  before,  and  the  plaintiff  swears  he  was 
immediately  about  to  depart  from  the  Province,  I should 
regard  him  as  within  the  principle  of  the  cases  cited. 

It  does  not  so  strike  me.  The  intention  of  a fraudulent 
departure  may  have  been  only  formed  a few  hours  or  minutes 
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before  his  arrest,  and  cannot,  I think,  affect  the  question 
whether  he  had  or  had  not  become  a resident  of  Canada. 

Romberg  v.  Steenbock  (1  P.  R.  200),  before  the  same 
learned  judge  as  Frear  v.  Ferguson,  is  much  in  point. 
There  the  defendant  swore  that  they  had  been  in  business  in 
Buffalo  when  the  debt  was  contracted;  that  they  came 
to  Canada  ten  days  before  the  arrest,  and  arrived  in  London, 
intending  "to  remain  a short  time,  and  return  to  the  State 
of  New  York.”  The  learned  judge  says:  "The  defendants 
seem  carefully  to  avoid  saying  that  they  still  carry  on  busi- 
ness at  Buffalo,  or  giving  any  information  as  to  the  nature  of 
of  the  business  which  brought  them  to  Canada,  so  that  I may 
judge  as  to  any  probability  of  their  being  in  Canada  merely 
on  some  temporary  business,  which  would  bring  them  within 
the  rule  that  to  allow  foreigners  to  arrest  each  other  would 
be  a fraud  upon  our  law.”  After  noticing  the  affidavits  filed 
by  the  plaintiff  to  shew  that  defendants  had  come  to  reside 
in  Canada,  the  judge  proceeds:  "The  defendants7  affidavit 

is  not  satisfactory  to  bring  them  within  the  case  of  Frear  v. 
Ferguson,  but  if  it  were  so,  the  fact  that  they  must  be  treated 
as  subject  to  ou:g  law  is  established  clearly,  I think,  beyond 
all  question.77 

I consider  this  affidavit  in  this  case  as  far  less  satisfactory 
than  that  in  the  case  just  cited. 

The  case  of  Brett  v.  Smith  (1  P.  R.  315),  before  Richards, 
J.,  seems  to  regard  Frear  v.  Ferguson  in  the  light  in  which  it 
is  placed  in  the  case  last  cited,  as  to  the  defendant  being  only 
temporarily  here  when  arrested  on  the  debt  contracted 
abroad. 

On  the  whole,  I am  of  opinion  that  I have  not  sufficient 
materials  laid  before  me  by  the  defendant  to  bring  his  'Case 
within  the  principle  of  those  already  decided  in  our  courts, 
and  that  his  application  must  be  discharged.  It  is  hardly  a 
case  for  costs. 


Summons  discharged. 
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Bamberg  y.  Solomon. 

Arrest — Affidavit  by  assignee. 

An  affidavit  made  by  the  assignee  of  plaintiff’s  estate,  that  defendant 
is  indebted  to  the  estate  and  deponent  as  assignee  thereof,  &c., 
and  that  he  is  about  to  leave  &c.,  “ to  defraud  the  deponent,  as 
such  assignee  as  aforesaid,  of  the  said  debt.” — Held  sufficient. 

[Chambers,  December,  1856.] 

This  was  a similar  application  to  the  last,  by  the  same 
defendant,  on  an  affidavit  of  facts  almost  identical. 

The  additional  point  taken  was  that  the  affidavit  was 
insufficient.  It  was  sworn  by  Blumenthal,  assignee  of  the 
estate  and  effects  of  Jacob  Bamberg  (the  plaintiff)  that  de- 
fendant was  indebted  to  the  estate  of  said  Jacob  Bamberg, 
and  this  deponent  as  the  assignee  thereof,  in  so  much,  for 
goods  sold  by  said  Jacob  Bamberg  before  the  assignment — 
concluding  that  defendant  was  about  to  leave,  &c.,  “to  de- 
fraud this  deponent,  as  such  assignee  as  aforesaid,  of  the  said 
debt.” 

It  was  objected  that  this  latter  allegation  does  not  satisfy 
the  statute,  which  requires  an  intent  to  defraud  “the  plain- 
tiff.” 

Hagarty,  J. — The  point  is  new  to  me  and  I do  not  feel 
warranted  in  deciding  that  the  affidavit  is  open  to  the  ob- 
jection taken.  I rather  incline  to  think  that  it  substantially 
complies  with  the  statute,  although  it  would  have  been  better 
perhaps  to  have  shewn  the  nature  of  the  assignment,  and 
that  deponent  was  the  real  plaintiff,  more  clearly. 

A somewhat  analogous  objection  was  taken  in  Chamberlain 
v.  Wood  (1  P.  B,.  195),  where  deponent  called  himself  “at- 
torney and  agent,”  without  saying  “of  the  plaintiff.”  Burns, 
J.,  refused  to  discharge,  leaving  defendant  to  apply  in  term, 
if  he  thought  proper,  without  prejudice  to  his  giving  bail  in 
the  meantime.  I shall  take  the  same  course,  and  discharge 
the  application  without  costs,  in  the  same  manner. 

Summons  discharged. 
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Torrance  y.  Gross. 

Security  for  costs. 

On  application  for  security  for  costs,  it  must  be  shewn  at  what 

stage  the  proceedings  are. 

[Chambers.] 

A summons  was  obtained  by  the  defendant  for  security  for 
costs  on  the  24th  of  September.  The  affidavit  upon  which 
the  summons  was  obtained  stated  that  an  appearance  had 
been  entered  for  defendant,  but  did  not  state  in  what  stage 
the  suit  was.  It  was  objected  that  the  affidavit  should  shew 
the  state  of  the  case  at  the  time  of  the  application  being 
made. 

On  the  part  of  the  defendant  the  case  of  Jones  v.  Jones  (10 
Law.  J.  77,  Ex.)  was  relied  upon,  to  shew  that  if  the  de- 
fendant was  not  entitled  to  security,  it  should  be  shewn 
to  the  plaintiff  in  answer  to  the  application. 

Burns,  J. — It  is  said  in  Chitty’s  Archbold,  that  the  case  of 
Jones  v.  Jones  is  of  very  questionable  authority,  and  I agree 
with -the  observation.  I find  the  case  reported  in  2 Cr.  & J. 
207,  in  which  Bayley,  B.,  says  that  the  defendant  makes  the 
application  at  his  peril,  and  it  rests  with  the  plaintiff  to  shew 
that  the  application  is  too  late.  In  Luzaletti  v.  Powell  (1 
Marsh.  376),  the  Court  of  Common  Pleas  held  that  it  was 
necessary  to  state  in  what  stage  the  proceedings  were  on 
making  the  motion.  It  is  required  by  rule  that  the  defen- 
dant shall  make  the  application  promptly,  and  before  issue 
joined,  and  if  he  make  the  application  after  issue  joined,  then 
he  must  shew  that  he  was  not  aware  of  the  place  of  the  plain- 
tiff's residence  earlier.  Now,  if  the  defendant  need  not  shew 
in  what  stage  the  proceedings  are,  it  follows  that  the  court  in 
the  first  instance  cannot  know  the  ground  upon  which  the 
defendant  applies,  and  if  a defendant  should  make  the  appli- 
cation upon  an  affidavit  merely  stating  the  place  of  residence 
of  the  plaintiff  to  be  abroad;  and  if  the  plaintiff  met  that 
affidavit  by  shewing  that  issue  was  joined  in  the  cause,  the 
defendant  would  be  asking  in  his  turn  to  meet  that  again  by 
shewing  that  he  did  not  become  aware  of  the  plaintiff’s  place 
of  residence  till  after  he  had  pleaded.  The  rule  for  compel- 
ling the  defendant  to  apply  promptly  is  in  order  that  expenses 
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need  not  be  incurred;  and  if  he  himself  takes  steps  after 
becoming  aware  of  the  plaintiffs  place  of  residence,  he  then 
waives  his  right  to  ask  for  security.  I take  it  the  reason  for 
asking  for  the  information  as  to  the  state  of  the  proceedings 
from  the  defendant  is,  that  the  court  may  know  if  he  does 
come  promptly,  either  according  to  his  right,  or  when  he  first 
became  aware  of  the  plaintiffs  residence.  When  granting 
the  rule  Nisi  or  summons  there  should  be  a prima  facie  right 
to  it  shewn  by  the  party  applying,  and  it  should  appear 
whether  he  is  applying  according  to  his  right  to  do  so  before 
issue  joined,  or  whether  it  be  upon  the  ground  that  he  first 
became  aware  of  the  plaintiffs  residence  afterwards. 

I shall  therefore  discharge  the  summons,  as  having  been 
granted  upon  insufficient  grounds;  costs  to  be  costs  in  the 
cause. 

Summons  discharged. 


Sewell  v.  Buffalo,  Brantford  and  Goderich  Railway 

Company. 

Where  an  interpleader  order  has  been  granted  by  a judge,  an  appli- 
cation for  costs  of  the  issue  must  also  be  made  to  a judge,  and  not 
to  the  court;  but  semble,  that  it  need  not  be  the  judge  who  granted 
the  order. 

[Practice  Court.] 

Miller  moved  for  a rule  on  Thomas  W.  Stockton  to  pay 
to  the  sheriff  of  the  County  of  Lincoln  the  costs  by  him 
incurred  for  application  for  relief,  and  to  pay  the  plaintiff 
costs  by  him  incurred  in  said  application,  and  the  costs  of  the 
day  incurred  by  him  in  defending  a feigned  issue,  and  why 
the  interpleader  order  should  not  be  discharged,  so  far  as  it 
restrains  the  sheriff  from  proceeding  to  sell  the  projoert}/ 
seized  by  him. 

On  the  6th  of  September,  1855,  an  order  was  made  by 
the  late  Chief  Justice  of  the  Common  Pleas,  by  which,  on 
hearing  the  plaintiff,  the  sheriff,  and  the  claimant  Stockton, 
it  was  ordered  that  the  parties  should  proceed  to  try  a feigned 
issue,  (not  saying  when)  the  claimant  to  be  plaintiff  and  the 
present  plaintiff  defendant,  to  try  whether  certain  property 
seized  by  the  sheriff  were  the  goods  of  the  claimant,  and  that 
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•tlie  costs  of  the  feigned  issue  should  abide  further  order 
thereon.  Nothing  further  was  said  as  to  reserving  costs. 

It  appeared  by  affidavit  that  Stockton  did  make  up  the 
issue  so  directed,  and  entered  it  for  trial,  and  gave  notice 
for  the  Niagara  Assizes  on  the  2nd  of  October,  1855:  that 
the  present  plaintiff  attended  with  his  witnesses  and  was 
ready:  that  the  claimant  withdrew  his  record,  and  had  not 
since  entered  it  or  given  notice  of  trial,  though  another  as- 
sizes had  since  elapsed. 

'The  claimant,  in  answer  to  the  rule,  filed  an  affidavit  of 
his  attorney,  stating  that  some  three  or  four  weeks  before 
issuing  the  rule  the  sheriff  sold  the  property  so  in  question, 
but  did  *not  say  for  what  purpose  or  under  what  authority. 
He  contended  that  there  was  no  power  over  the  case  in  this 
court,  and  that  no  one  but  the  judge  who  made  the  order 
could  interfere. 

Hagarty,  J. — I regret  to  find  the  law  in  a very  unsatis- 
factory state  on  this  point. 

The  order  was  made  under  9 Vie.  ch.  56,  sec.  4,  empower- 
ing a single  judge  to  give  relief  in  the  same  manner  as  the 
court  could  under  7 Vie.  ch.  30,  concluding  with  the  words: 
“And  the  costs  of  such  proceeding  shall  be  in  the  discretion 
of  such  judge.”  These  words  and  the  clause  generally  are 
almost  identical  with  the  imperial  act  1 & 2 Vic.  ch.  45. 
Burgh  v.  Schofield  (9  M.  & W.  478)  was  an  application  like 
the  present,  the  claimant  having,  however,  abandoned  his 
claim.  Lord  Abinger  decided  that  “on  the  whole,  by  the  last 
quoted  act  the  discretion  is  vested  in  the  judge  who  made  the 
order.  * * * There  appears  to  be  no  inconvenience,  however, 
in  construing  the  act  literally,  except  indeed  in  the  event  of 
the  judge  dying  or  being  removed  to  another  court.”  Parke, 
B.,  says:  “ The  act  means  the  court  shall  have  power  over 
the  costs  where  the  order  was  made  by  the  court,  and  a judge 
where  the  proceedings  were  before  a judge.  I should  hardly 
he  disposed  to  restrict  the  authority  to  the  individual  judge 
who  made  the  order.  The  words  may  be  construed  either  way, 
and  I should  be  disposed  to  put  the  more  enlarged  construc- 
tion upon  them,  any  other  leading  to  much  inconvenience. 
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But  I think  that  the  case  must  he  worked  out  by  a judge 
when  the  proceedings  originated  before  a judge.”  The  rule 
was  discharged.  In  Marks  v.  Ridgway  (1  Ex.  8)  this  case  is 
recognized  as  binding,  but  nothing  is  said  as  to  the  indivi- 
duality of  the  judge.  In  Commercial  Bank  v.  Clarke  (1 
P.  R.  276),  Mr.  Justice  Draper  quotes  the  two  last  cases,' and 
decides  accordingly,  saying:  “Where  the  proceedings  have 

begun  under  an  order  obtained  at  Chambers,  all  subsequent 
applications  should  be  made  in  like  manner.” 

I feel  reluctantly  compelled  to  discharge  this  rule  on  the 
construction.  The  plaintiff  must  apply  to  a judge  in  Cham- 
bers; and  I think,  under  the  remarks  quoted  in  Burgh  v. 
Schofield,  he  need  not  fear  much  difficulty  on  the  objection 
that  the  judge  who  made  the  order  can  no  longer  be  ap- 
plied to. 

Rule  discharged,  without  costs. 


Cameron  v.  The  Brantford  Gas  Company. 

A summons  having  been  granted  under  sec.  193  of  the  C.  L.  P.  A., 
calling  upon  a corporation  to  shew  cause  why  the  president  or 
secretary  should  not  be  examined  as  to  the  debts  due  to  the  Com- 
pany— an  order  was  refused: 

1st.  Because  it  is  doubtful  whether  that  clause  applies  to  corpora- 
tions. 

2nd.  Because  the  summons  should  have  been  directed  to  the  officers 
mentioned,  and  not  to  the  Company. 

A summons  was  taken  out  under  the  193rd  section  of  the 
Common  Daw  Procedure  Act:  that  upon  the  third  day  after 
service  of  it  upon  the  president,  or  secretary,  or  treasurer 
of  the  Company,  the  company  do  shew  cause  why  the  presi- 
dent, or  secretary,  or  treasurer,  should  not  attend  and  be 
examined  viva  voce  as  to  the  debts  of  the  debtor  due  and 
owing  to  the  defendants. 

Burns,  J. — Although  no  cause  is  shewn  to  this  summons, 
yet  there  are  two  questions  involved,  necessary  to  be  deter- 
mined before  any  order  I could  make  would  be  considered  as 
legal  and  binding  upon  the  parties  desired  to  be  examined. 
The  first  is,  whether  the  193rd  section  of  the  act  applies  to 
corporations.  I have  no  doubt  that  the  194th  section  and 
the  subsequent  sections  will  comprehend  corporation  debtors. 
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so  that  the  judgment  creditors  of  corporations  can  attach  the 
debts  due  to  such  debtors;  yet  it  is  difficult  to  say  how  the 
provisions  of  the  193rd  section,  for  the  purpose  of  discovery 
as  to  those  debts,  can  he  carried  out.  It  is  the  judgment 
debtor  that  is  to  he  examined,  and  to  he  examined  orally, 
and  the  examination  is  to  he  conducted  in  the  same  manner 
as  in  the  case  of  an  oral  examination  of  an  opposite  party. 
In  the  176th  section  the  examination  of  parties  is  provided 
for;  and  bodies  corporate,  as  far  as  examination  of  the  officers 
are  concerned,  are  mentioned.  The  193rd  section  says  that 
the  examination  shall  be  conducted  in  the  same  manner  as  in 
the  case  of  an  oral  examination  of  an  opposite  party.  This 
appears  to  me  to  refer  to  the  mode  pointed  out  in  the  178th 
section,  which  still  refers  to  the  examination  of  a party.  It 
is  unfortunate,  if  the  legislature  intended  that  the  officers  of 
the  corporation  might  be  examined  in  respect  of  the  debts 
due  the  corporation,  that  some  such  explicit  words  as  con- 
tained in  the  176th  section  had  not  been  introduced.  I doubt 
whether  the  193rd  section  can  be  held  to  extend  to  corpora- 
tions. 

Secondly:  The  form  of  this  summons,  however,  would  pre- 
vent any  order  being  made  upon  it.  The  judgment  debtor 
could  of  course  tell  upon  being  examined  who  were  indebted  to 
him,  and  there  would  be  no  difficulty  in  making  the  required 
order  upon  him,  and  in  enforcing  obedience  to  it.  Here  it 
is  asked  that  the  president,  or  secretary,  or  treasurer  be  exam- 
ined. Hot  one  of  these  officers  is  called  upon  by  this  sum- 
mons to  answer  why  they  should  not  be  examined,  but  it  is 
the  Company  that  is  called  upon  to  answer  why  they  should 
not.  Suppose  an  order  were  now  made  that  one  of  the  officers 
named,  or  that  all  three  who  are  named,  should  be  examined, 
we  must  be  satisfied  how  the  order  is  to  be  enforced  before 
we  can  say  how  the  section  applies.  I know  of  no  way  how 
to  enforce  the  order  against  the  corporation,  and  I do  not 
see  my  way  clear  to  enforce  any  obedience  as  against  the 
officers  to  an  order  that  might  be  made,  without  calling  upon 
the  persons  filling  those  situations  in  the  corporation  to 
answer  why  they  should  not  be  examined.  On  the  whole  I 
shall  decline  to  make  any  order. 


Summons  discharged. 
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The  Trust  and  Loan  Company  of  Canada  y.  Samuel 

Stevens. 

Semble,  that  in  an  action  of  ejectment  it  is  irregular  to  issue  a 
writ  out  of  the  office  of  the  D.  C.  C.  of  an  outer  county,  calling 
upon  the  defendant  to  enter  his  appearance  in  that  county,  when 
the  lands  for  which  the  action  is  brought  are  situate  in  another 
outer  county. 

In  this  case,  however,  tlie  defendant  having  entered  his  appearance 
and  allowed  issue  to  be  joined,  the  court  refused  to  interfere, 
leaving  him  to  his  remedy  by  writ  of  error  when  the  judgment 
should  be  entered. 

Simpson  obtained  a rule  calling  on  the  plaintiffs  to  shew 
cause  why  the  summons  in  this  cause  and  all  subsequent  pro- 
ceedings should  not  be  set  aside,  or  why  the  record  and  entry 
thereof  for  trial,  and  the  verdict  taken  thereon,  and  all  subse- 
quent proceedings,  should  not  be  set  aside,  for  irregularity, 
with  costs. 

The  grounds  of  irregularity  disclosed  were — first,  that  the 
action,  a local  one,  being  ejectment  for  land  situate  in  the 
county  of  Hastings,  was  commenced  by  a writ  of  ejectment 
issued  out  of  the  office  of  the  Deputy  Clerk  of  the  Crown  in 
the  city  of  Kingston,  whereby  the  defendant  was  required  to 
enter  his  appearance  in  the  same  office.  Secondly,  that  the 
record  taken  down  for  trial  was  made  up  and  passed  at  the 
same  office,  and  that  the  same  record  was  entered  for  trial,  and 
a verdict  was  taken  for  the  plaintiff  thereon,  although  the 
defendant’s  attorney,  on  the  21st  day  of  April  (the  first  day  of 
the  assizes  being  the  24th  of  April),  caused  a notice  to  be 
served  on  the  plaintiff’s  attorney  that  he  would  apply  to  the 
court  to  set  aside  the  summons,  on  the  ground  first  herein 
mentioned;  and  that  the  said  deputy  clerk  of  the  crown  had 
no  power  to  issue  such  a summons  requiring  the  appearance 
to  be  entered  at  Kingston ; and  that  the  summons  was  a 
nullity. 

M.  Vankoughnet  shewed  cause,  and  filed  an  affidavit  stat- 
ing that  the  copy  of  the  writ  was  served  on  the  defendant 
on  the  29th  of  July  last,  and  that  an  appearance  was  entered 
for  the  defendant  by  Mr.  Simpson  his  attorney,  on  the  17th 
of  March  following.  No  one  appeared  for  the  defendant  at 
the  trial.  Mr.  Vankoughnet  contended  that  defendant  had 
waived  any  irregularity  in  the  proceedings  by  appearing  to 
the  summons,  and  filing  his  appearance  in  the  office  at 
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Kingston:  that  the  papers  all  being  filed  there  the  record 
could  only  be  made  up  there,  and  the  application  was  now  too 
late. 

Simpson  contended  the  proceeding  was  a nullity:  that  the 
action  being  a local  one,  process  must  issue  from  the  clerk’s 
office  in  the  county  where  the  land  lies,  or  from  the  principal 
office  at  Toronto,  and  there  could  he  no  waiver  of  a nullity. 

Richards,  J. — If  called  upon  to  decide  whether  it  was 
regular  or  not  to  issue  a writ  in  ejectment  out  of  the  office  of 
the  deputy  clerk  of  the  crown  at  Kingston,  to  recover  lands 
situate  in  the  county  of  Hastings,  and  whereby  the  defendant 
was  called  upon  to  enter  his  appearance  in  the  office  at  King- 
ston, I should  he  inclined  to  hold  that  it  was  irregular,  on  the 
authority  of  several  cases  decided  in  Chambers.  Where  the 
venue  is  local,  Mr.  Justice  Burns  held  in  Wilkes  v.  Masecar 
(1  P.  R.  46)  that  the  venue  must  he  laid  in  the  county  where 
the  writ  was  sued  out,  and  he  then  remarks:  “In  a case  where 
the  venue  is  local  the  plaintiff  must  either  commence  the 
action  and  carry  it  on  in  the  county  where  the  venue  is  to  be 
laid,  or  he  must  commence  by  suing  out  his  writ  from  the 
principal  office” — Vaughan  v.  Hubbs  et  al.  (1  Cham.  Rep. 
76),  is  cited  and  approved  by  him.  Without  going  to  the  full 
extent  of  the  learned  Chief  Justice  Macaulay  in  Vaughan  v. 
Hubbs,  as  to  the  proceeding  being  a nullity,  I think  the 
general  doctrine  laid  down  in  both  cases  correct.  In  Pass- 
more  v.  Smith  (1  P.  R.  318),  the  Chief  Justice  of  Upper 
Canada  held  that  a writ  in  ejectment  might  he  issued 
out  of  the  principal  office  at  Toronto,  laying  the  venue  in  an 
outer  county.  In  this  case  however,  the  defendant,  after 
entering  an  appearance,  as  he  was  required  to  do  by  what  he 
now  calls  a void  writ,  and  after  lulling  the  plaintiff  into 
security  until  within  three  or  four  days  of  the  opening  of  the 
assizes,  wishes  the  court  to  set  aside  the  proceedings  taken 
by  the  plaintiff  with  costs.  The  vice  in  these  proceedings 
was  in  their  very  inception — viz.,  issuing  the  writ  at  King- 
ston in  a suit  where  the  venue  must  he  laid  in  the  county 
of  Hastings.  I do  not  now  feel  warranted  in  making  this 
rule  absolute  at  the  call  of  this  defendant  under  the  circum- 
stances of  the  case.  If  on  consideration  the  plaintiffs  should 
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be  advised  to  seek  any  benefit  from  their  verdict,  and  shall 
enter  judgment,  the  error  complained  of  will  appear  on  the 
record.  The  defendant,  if  so  advised,  may  then  bring  his  writ 
of  error.  From  all  that  appears,  I do  not  think  this  is  a case 
in  which  the  court  is  called  upon  to  interfere  in  this  way  to 
assist  the  defendant.  The  rule  will  therefore  be  discharged, 
and  being  moved  with  costs,  will  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Cotton  et  al  v.  Cameron  et  al. 

Interpleader. 

Where  money  was  placed  in  defendants’  hands  by  plaintiffs,  in  pur- 
suance of  an  agreement  between  plaintiffs  and  A.,  to  be  paid  over 
by  defendants  to  A.  in  the  whole  or  in  part,  on  his  making  up 
certain  accounts  and  performing  his  agreement  with  plaintiffs;  but 
plaintiffs  sued  defendants  for  the  money  before  they  had  come  to 
any  decision  as  to  A.’s  claim  which  they  were  to  determine  upon. 
Held,  that  they  were  not  entitled  to  an  interpleader. 

Interpleader  summons:  The  affidavit  of  the  defendants 

stated  that  the  sum  of  £400  was  deposited  in  their  hands  by 
the  plaintiffs  in  pursuance  of  an  agreement  made  between 
them  and  one  Anderson,  and  the  whole  or  some  part  of  the 
same  was  to  have  been  paid  over  by  the  defendants  to  the 
said  Anderson  on  his  making  up  certain  accounts,  and  fulfill- 
ing the  conditions  of  the  agreement  so  made  by  him  with  the 
plaintiffs:  that  the  plaintiffs  and  Anderson  were  disputing 
as  to  whether  the  agreement  had  been  performed,  and  that 
Anderson  had  given  notice  that  he  claimed  the  money. 

The  claimant  in  his  affidavit  stating  the  nature  of  his  claim, 
said  the  money  paid  over  to  the  defendants  was  to  be  paid 
over  to  him  on  the  defendants  being  satisfied  that  the  amount 
was  due  from  the  plaintiffs  to  the  claimant.  The  affidavit 
then  stated  that  the  sum  was  justly  due  the  claimant,  and 
that  he  had  repeatedly  applied  to  the  defendants  to  have 
the  correctness  of  the  claimant’s  accounts  investigated,  but 
he  had  been  unable  to  obtain  a decision. 

Burns,  J. — This  case  does  not  come  within  the  provisions 
of  the  Interpleader  Act.  The  defendants  are  not  merely 


TEAL  Y.  JONES. 


63 


stakeholders  of  the  money,  with  which  they  have  nothing  to 
do;  they  have  to  exercise  a judgment  npon  the  correctness 
of  the  claimant’s  claim,  and  that  it  does  not  appear  they 
have  yet  done.  Whether  the  plaintiffs  can  recover  the  money 
back  in  this  action  is  not  for  me  to  say  now,  nor  whether  the 
claimant  could  successfully  maintain  any  action.  It  is  suffi- 
cient that  it  appears  the  defendants  have  themselves  under- 
taken a duty  between  the  parties,  and  if  that  duty  has  been 
performed  the  plaintiffs  are  either  entitled  to  have  the  whole 
money  returned  to  them,  or  such  part  of  it  as  the  claimant 
is  not  entitled  to;  and  if  the  defendants  have  not  performed 
their  undertaking  to  decide  between  the  parties  in  respect  of 
the  money,  then  they  are  not  in  the  position  of  holders  of  the 
money  having  no  interest  in  it.  They  have  a duty  to  per- 
form to  both  the  plaintiffs  and  the  claimant,  and  until  it  be 
shewn  that  ‘that  duty  has  been  completed  they  do  not  stand 
indifferent  between  them. 

The  summons  must  be  discharged,  with  costs. 

Summons  discharged. 


Teal  v.  Jones. 

A summons  having  been  sued  out  against  four  defendants,  the 

plaintiff  declared  against  one  only.  Held,  regular. 

[Chambers.] 

A summons  was  obtained  to  set  aside  a declaration  and  ser- 
vice of  it,  because  the  writ  of  summons  sued  out  embraced  the 
names  of  four  defendants,  and  the  declaration  was  only 
against  one. 

The  summons  to  compel  the  defendant  to  appear  was  sued 
out  before  the  Common  Law  Procedure  Act  came  into  opera- 
tion, and  the  declaration  since. 

Burns,  J. — According  to  the  old  practice  in  England  a 
writ  in  a non-bailable  action  might  be  sued  out  against  more 
defendants  than  one,  and  a declaration  against  one  was 
regular.  Vide  Spencer  v.  Scott  (1  B.  & P.  19),  Stables  v. 
Ashley  (1  B.  & P.  49),  Yardley  v.  Burgess,  in  the  note  to 
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Holland  y.  Johnson  (4  T.  R.  695).  The  rule  of  court  in 
England,  M.  T.  3 W.  IV.,  directed  that  the  names  of  all 
the  defendants,  if  more  than  one,  in  the  action  should  he  con- 
tained in  the  writ,  and  that  the  writ  must  not  contain  the 
names  of  any  defendant  in  more  actions  than  one.  It  seems 
that  previous  to  the  rule  it  was  regular  to  include  the  names 
of  four  defendants  in  different  actions,  and  then  to  declare 
against  them  severally  after  appearance.  After  the  Rule,  in 
the  case  of  Caldwell  v.  Blake  (2  C.  M.  & R.  249),  the  writ  of 
summons  was  against  two  persons,  and  the  declaration  against 
one,  and  it  was  held  not  to  he  irregular.  We  have  never  had 
any  rule  of  court  here  upon  the  subject.  The  statute  2 Geo. 
IV.,  ch.  1,  providing  for  the  process  for  the  commencement 
of  the  action  to  be  a writ  of  capias  ad  respondendum  in  non- 
bailable  as  well  as  bailable  cases,  and  the  statute*  12  Vic.  ch. 
63,  changing  the  process  in  non-bailable  cases  to  a writ  of 
summons,  is  silent  as  to  the  names  of  defendants  being  inser- 
ted in  more  actions  than  one.  The  statute  59  Geo.  III.  ch. 
25,  allowed  a plaintiff  to  proceed  against  one  of  several  joint 
contractors  where  the  others  were  out  of  the  Province.  I am 
not  aware  of  any  case  under  this  act  where  the  plaintiff  may 
have  sued  out  process  against  several,  and  being  able  only  to 
serve  one,  that  a complaint  has  been  made  that  the  proceed- 
ing was  irregular.  The  18th  section  of  the  Common  Law 
Procedure  Act  enacts  the  same  provision  as  the  act  in  Eng- 
land, and  the  rule  of  court  of  3 Will.  IV.,  respecting  the 
names  of  the  defendants.  The  73rd  and  74th  sections  of  the 
Common  Law  Procedure  Act  re-enact  the  provisions  of  the 
59  Geo.  III.,  ch.  25. 

The  plaintiff  in  this  case  has  filed  an  affidavit,  stating  that 
though  the  writ  does  contain  the  names  of  four  defendants, 
yet  that  three  of  them  are  living  out  of  the  jurisdiction  of  the 
court,  and  that  the  action  as  against  them  has  been  aban- 
doned. It  appears  to  me  there  is  no  irregularity  in  the  plain- 
tiff proceeding  against  one  of  the  defendants  named  in  the 
writ,  if  he  is  unable  to  serve  the  others  by  reason  of  their  being 
out  of  the  jurisdiction.  If  it  be  untrue,  as  alleged,  that  the 
other  persons  named  are  without  the  jurisdiction,  the  defend- 
ant can  plead  in  abatement,  if  it  is  a proper  case  for  such  a 
plea, 
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If  it  is  not,  then,  as  was  said  in  Caldwell  v.  Blake,  it  does 
not  appear  that  the  defendants  named  in  the  writ  are  defend- 
ants in  more  actions  than  one. 

Summons  discharged,  costs  to  he  costs  in  the  cause. 


Street  y.  McDonell. 

Defendant  appeared  to  a summons  in  ejectment,  but  by  mistake  the 
plaintiff’s  name  in  the  appearance  was  written  Samuel  instead  of 
Thomas,  and  thereupon  judgment  was  signed.  On  affidavit  of 
merits,  and  under  the  circumstances  set  out  below,  the  court  set 
aside  such  judgment  on  payment  of  costs. 

[Practice  Court,  E.  T.,  19  Vic.]. 

McCrea  moved  for  a rule  to  shew  cause  why  the  judgment 
and  writ  of  *hab.  fac.  poss.  obtained  in  this  cause  should  not 
be  set  aside,  in  so  far  as  the  same  relates  to  the  north-east 
half  of  lot  Ho.  22  in  the  3rd  concession  or  fourth  range  of 
the  township  of  Harwich,  in  the  county  of  Kent. 

From  the  papers  filed  it  appeared  that  on  the  7th  of  Feb- 
ruary last  a writ  of  summons  in  ejectment  in  the  court  of 
Queen’s  Bench,  for  the  north-east  half  of  lot  Ho.  21,  and  also 
lot  Ho.  22,  in  the  3rd  concession  or  fourth  range  of  the  town- 
ship of  Harwich,  was  issued  out  of  the  principal  office  at 
Toronto,  directed  to  the  defendant.  This  writ  appeared  to 
have  been  served  on  the  defendant  on  the  22nd  of  February. 
On  the  8th  of  March  an  appearance  was  entered  for  the  defen- 
dant in  the  principal  office  at  Toronto;  but  the  plaintiff’s 
name  in  the  appearance  was  written  “ Samuel  Clark 
Street,”  instead  of  “ Thomas  Clark  Street.”  A notice 
limiting  the  defence  to  the  north-east  half  of  lot  Ho.  22, 
in  the  3rd  concession  or  fourth  range  of  the  said  township  of 
Harwich,  was  personally  served  on  the  plaintiff’s  attorney  at 
St.  Catharines  on  the  10th  of  March  last.  Mr.  McCrea 
the  defendant’s  attorney,  filed  his  affidavit,  in  which  he  stated 
that  he  was  first  made  aware  of  his  mistake  in  the  plaintiff’s 
name  on  entering  the  appearance  on  the  23rd  of  April  last. 
A summons  for  relief  was  issued  on  the  25th  of  April,  and 
the  learned  judge  granted  an  order  staying  proceedings  until 
the  fourth  day  of  term,  to  permit  the  defendant  to  make  the 
application  to  set  aside  the  judgment  so  far  as  relates  to  the 
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part  of  the  premises  claimed  by  defendant,  which  application 
McCrea  made  as  above. 

Both  parties  contented  themselves  with  filing  the  affidavits 
used  on  the  application  before  the  judge  in  Chambers.  The 
defendant  himself  swore,  as  to  the  part  of  the  premises  for 
which  he  authorised  a defence  to  be  entered,  that  he  firmly 
believed  he  had  a good  defence  on  the  merits.  McCrea,  his 
attorney,  swore  that  from  his  own  knowledge,  having  ex- 
amined the  defendant’s  title  thereto,  he  verily  believed  the 
defendant  had  a good  defence  on  the  merits  of  his  title  to  the 
north-east  half  of  lot  No.  22. 

In  reply  to  this,  the  plaintiff  in  his  affidavit  traced  clearly 
his  title  through  different  conveyances  from  the  grantee  of 
the  crown.  He  further  stated  that  he  obtained  on  the  4th  of 
December  last  from  the  registrar  of  the  county  of  Kent  an 
abstract  to  the  title  of  the  above  lots,  and  that  the  same  did 
not  shew  that  defendant  had  any  title  to  the  lands  whatever: 
that  he  heard  for  the  first  time  in  November  last  that  defen- 
dant was  in  possession  of  the  property  mentioned  in  the  sum- 
mons, and  had  commenced  to  cut  timber  growing  thereon: 
that  he  verily  believed,  if  defendant  should  be  allowed  to  enter 
a defence  to  the  action,  for  the  whole  or  any  part  of  the 
property,  that  he  would  rob  the  land  of  the  growing  timber, 
to  prevent  which  the  plaintiff  would  have  to  apply  for  relief 
to  the  Court  of  Chancery.  He  further  offered  to  accept  ser- 
vice of  a writ  of  ejectment  at  the  suit  of  defendant,  and  have 
the  same  tried  at  any  of  the  spring  assizes  then  about  to 
come  off. 

I 

On  the  argument  there  were  no  new  facts  urged,  the 
plaintiff’s  counsel  contending  from  the  affidavit  filed  there 
could  be  no  doubt  the  plaintiff  was  the  owner  of  the  land  and 
ought  to  be  allowed  to  maintain  his  judgment,  and  that  defen- 
dant could  bring  ejectment  if  he  chose,  if  he  had  a good  title: 
that  the  present  judgment  was  no  bar. 

Defendant’s  counsel  contended  that  defendant  had  a right 
to  maintain  possession  of  his  land  if  he  had. a title  to  it:  that 
he  swore  to  a meritorious  defence  to  the  part  of  the  premises 
for  which  he  had  instructed  a defence  to  be  put  in:  that  his 
attorney,  after  examining  the  title  under  which  he  claimed, 
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•swears  that  he  verily  believes  he  has  a good  defence  on 
the  merits  as  to  the  part  for  which  he  authorised  a defence 
to  be  entered;  that  the  plaintiffs  attorney  well  knew  the 
defendant  intended  to  enter  a defence  to  the  action,  having 
been  personally  served  with  a notice,  and  if  he  had  not  desired 
to  take  advantage  of  a mere  technical  objection  as  to  plain- 
tiff’s name,  conld  have  taken  his  case  down  to  trial  at  the  last 
•assizes:  that  the  error  as  to  plaintiff’s  name  could  have  been 
put  right,  either  by  notifying  defendant’s  attorney  or  by 
.applying  to  a judge  to  do  so. 

Richards,  J. — I think  the  defendant  entitled  to  the  relief 
he  seeks.  The  usual  affidavit  of  merits  filed  on  similar  appli- 
cations is  strengthened  in  this  case  by  the  affidavit  of  the 
defendant’s  attorney.  It  seems  to  me  it  would  be  great  in- 
justice not  to  afford  the  defendant  an  opportunity  of  main- 
taining his  right  to  the  possession  of  part  of  the  premises  he 
claims  to  have  a-  title  to,  if  he  can  do  so.  As  the  error  in  the 
plaintiff’s  name  in  the  appearance  entered,  and  in  the  notice 
'served,  could  have  been  easily  remedied  if  the  plaintiff  had 
desired  to  have  it  done,  I feel  less  hesitation  in  setting  aside 
this  judgment.  As  however  the  defendant  was  irregular  in 
liis  appearance,  his  rule  will  be  made  absolute  only  on  pay- 
ment of  costs  within  one  month,  and  defendant  to  enter  his 
.appearance  within  that  time,  no  action  being  brought  by 
•defendant. 


Rea  v.  Miller. 

Where  a cause  has  once  been  made  a remanet,  defendant  cannot 
afterwards  have  judgment  as  in  case  of  nonsuit. 

[Practice  Court,  E.  T.,  19  Vic.] 

Freeman  obtained  a rule  to  shew  cause  why  defendant 
•should  not  have  the  like  judgment  as  in  case  of  a nonsuit, 
plaintiff  not  having  proceeded  to  trial  pursuant  to  notice. 

Burton  shewed  cause,  and  filed  an  affidavit  shewing  that 
the  case  was  made  a remanet  at  the  last  fall  assizes  for  the 
County  of  Wentworth,  and  contended  that  this  rule  must 
therefore  be  discharged:  the  plaintiff  having  once  taken  the 
-case  down  for  trial,  the  defendant’s  remedy  was  to  take  it 
5 Prac.  2. 
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down  by  proviso.  He  cited  Gilbert  v.  Kirkland  (2  DowL 
153);  Hawley  v.  Sherley  (5  Dowl.  393). 

Richards,  J. — The  cases  cited,  particularly  the  first,  seem 
to  go  the  length  contended  for  by  the  plaintiff.  It  must  not 
be  overlooked,  however,  that  most  of  the  decisions  in  England 
refusing  to  grant  the  rule  when  a suit  has  been  made  a re- 
manet  have  relation  to  county  causes,  and  not  to  town  causes,, 
as  in  the  latter  the  trial  goes  on  as  under  the  first  notice  of 
trial,  no  new  notice  of  trial  being  required. 

I am  of  opinion  this  rule  must  be  discharged;  and,  accord- 
ing to  the  decision  in  Gilbert  v.  Kirkland,  costs  to  be  costs  in 
the  cause. 

, Rule  discharged. 


Jones  v.  Martin. 

Judgment  as  in  case  of  nonsuit. 

No  formal  notice  of  trial  had  been  given,  but  defendant  prepared  for 
trial,  and  incurred  expense,  believing  himself  bound  to  do  so  by 
his  understanding  with  plaintiff’s  attorney.  This  understanding, 
however,  was  not  fully  admitted,  and  it  appeared  also  that  issue 
had  not  been  joined. 

Held,  That  on  both  grounds  judgment  as  in  case  of  nonsuit  must  be 
refused. 

[Practice  Court,  E.  T.  19  Vic.] 
In  this  term  Irving,  for  defendant,  obtained  a rule  Nisi  for 
judgment  as  in  case  of  a nonsuit,  for  not  proceeding  to  trial 
pursuant  to  notice.  He  filed  the  affidavit  of  Mr.  Ball,  attor- 
ney for.  the  tenant,  stating  that  the  venue  was  laid  in  the 
County  of  Waterloo,  and  that  notice  of  trial  was  given  for  the 
last  spring  assizes  for  that  county  on  behalf  of  the  demand- 
ant, and  that  she  did  not  proceed  to  trial  pursuant  to  the 
notice,  nor  countermand  the  same  in  due  time,  according  to 
the  rules  of  court.  Mr.  Ball  then  added  that  the  notice  of  trial 
was  given  in  this  way: — that  having  agreed  with  demandant’s 
attorney  to  go  down  to  trial  through  the  intervention  of  Mr. 
Irving,  and  having  received  from  demandant’s  attorney  no 
other  or  further  information  than  that  contained  in  a letter 
that  he  expected  Mr.  Ball  to  be  ready  for  trial,  he,  Mr. 
Ball,  went  three  days  before  the  assize  day  specially  from 
Galt  to  Hamilton  to  see  demandant’s  attorney  and  ascertain 
if  he  considered  the  tenant’s  attorney  bound  to  go  to  trial. 
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and  if  he  intended  to  bring  the  canse  on,  as  if  otherwise  he 
(Ball)  wonld  not  incnr  large  expenses  which  were  necessary 
on  the  part  of  the  defence,  if  the  canse  did  proceed:  that  the 
said  demandant’s  attorney  then  stated  that  he  held  him  (Ball) 
to  the  agreement,  and  positively  required  him  to  go  to  trial, 
for  which  he  then  made  immediate  preparation,  and  had 
incurred  large  expenses  and  disbursements. 

Irving  also  filed  his  own  affidavit,  describing  himself 
as  partner  in  business  with  the  tenant’s  attorney,  and 
stating  that  it  was  arranged  between  him  and  demandant’s 
attorney  that  the  cause  should  be  tried  at  the  last  Berlin 
assizes  held  on  the  20th  May  last,  and  that  both  parties 
should  prepare  for  trial  in  the  usual  way:  that  on  the  20th 
of  May  he  enquired  of  the  demandant’s  attorney  if  he  had 
entered  the  records  in  this  cause  and  sundry  other  causes  of 
a like  nature,  wherein  the  said  Sarah  Jones  was  demandant, 
whereunto  the  demandant’s  attorney  answered  that  he  had 
the  records  in  his  bag  then  in  his  hand  ready  to  be  entered: 
that  the  said  record  was  not  entered,  nor  the  said  cause  tried. 

Miles  O’Reilly  shewed  cause,  and  filed  his  own  affidavit  as 
attorney  for  the  demandant,  made  on  the  12th  of  June,  1856, 
stating  that  the  first  communication  he  had  with  any  one 
acting  on  the  part  of  the  tenant  was  a verbal  one  during  the 
Hamilton  assizes  with  Mr.  Irving,  who  wished  for  further  time 
to  plead  in  this  and  several  other  similar  cases  for  dower  in 
favor  of  demandant:  that  the  said  Irving  at  the  same  time 
stated  that  the  time  for  pleading  had  expired  in  some  or  the 
greater  part  of  the  said  actions  before  his  clients  brought  him 
the  declarations  to  plead  to:  that  he,  deponent,  at  once  con- 
sented to  allow  such  further  time  as  was  asked  for  and  desired, 
no  specific  time  or  number  of  days  being  asked  for  or  sug- 
gested, the  only  stipulation  being  that  the  tenants  in  the  said 
actions  respectively  should  be  ready  or  consent  to  go  to  trial 
at  the  then  next  assizes  for  the  County  of  Waterloo,  provided 
he,  deponent,  should  desire  to  go  to  trial  at  said  assizes:  that 
subsequently,  about  the  16th  or  17th  of  May  last,  Mr.  Ball 
enquired  of  him  whether  or  not  he  intended  to  go  to  trial  at 
the  said  assizes  in  the  said  dower  suits:  that  he  then  informed 
the  said  Mr.  Ball  it  was  his  intention  to  take  down  one  or 
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more  of  the  said  suits  to  trial  at  the  said  assizes,  hut  he. 
could  not  say  how  many  or  which  of  them:  that  at  no  time 
was  he  asked  to  undertake  or  become  bound  in  any  way  to 
go  to  trial  at  the  said  assizes,  or  at  any  particular  time,  in 
the  said  actions  or  any  of  them,  nor  did  he  ever  undertake  so 
to  do,  nor  did  he  believe  he  would  have  consented  to  give 
such  undertaking  if  asked,  as  it  was  not  usual  for  one  grant- 
ing an  indulgence  to  the  opposite  party  to  impose  on  himself 
conditions  intended  for  the  benefit  of  such  party:  that  the 
pleas  pleaded  in  this  and  the  other  sections  were,  first:  “hie 
unques  seisie  que  dower  second,  “He  unques  accouple 
thirdly,  the  Statute  of  Limitations;  and  fourthly,  denying  that 
dower  was  demanded  of  the  tenants  one  month  before  action 
brought.  He  further  stated  that  the  second  and  third  of  the 
pleas  in  each  and  all  of  the  suits  concluded  with  a 'verification, 
and  required  special  replications:  that  no  replication  had  as 
yet  been  delivered  or  filed,  and  no  issue  had  been  joined  in 
any  of  the  said  suits,  nor  had  any  notice  been  given  in  any 
of  them. 

K'ichards  J. — As  a general  rule,  courts  do  not  favor 
judgments  as  in  case  of  a nonsuit-  In  the  case  of  Harle  v. 
Wilson  (3  Dowl.  660)  Parke,  Baron,  observed  that  he  was  not 
disposed  to  give  any  facility  to  motions  for  this  judgment, 
“ which  are  very  often  more  mischievous  than  otherwise.”  It 
was  strongly  urged  by  Mr.  Irving  in  argument  that  by  the 
understanding  between  the  attornies  on  both  sides  these  cases 
were  to  go  down  to  trial  at  the  last  assizes  for  Waterloo,  and 
therefore  judgment  ought  to  be  given  for  defendant,  or  at  all 
events  the  rules  should  only  be  discharged  on  entering  into 
the  peremptory  undertaking  and  on  payment  of  costs.  I am 
never  very  willing  to  interfere  with  the  legal  rights  of  parties, 
as  they  are  presented  by  the  proceedings  in  the  cause,  on  the 
mere  understandings  between  professional  gentlemen,  unless 
the  facts  are  clearly  admitted  on  both  sides.  These  under- 
standings should  be  either  reduced  to  writing,  or  be  so  clearly 
admitted  on  both  sides  that  no  disputes  can  arise  as  to  what 
was  really  intended.  '* 

I am  not  aware,  that  judgment  as  in  case  of  a nonsuit  has 
been  granted  in  any  case  for  not  going  down  to  trial  pursuant 


CASPAR  V.  MCDONALD. 


71 


to  a constructive  notice.  In  this  case  no  formal  notice  of  trial 
was  given,  and  the  arrangement  was  in  fact  one  arising  out 
of  an  indulgence  granted  to  the  tenant,  on  an  undertaking 
to  go  to  trial  if  the  demandant  wished.  It  therefore  appears 
to  me  that  the  tenant  must  fail  on  this  ground. 

It  however  clearly  appears  that  issues  were  not  joined  on 
two  of  the  pleas  which  conclude  with  verifications,  and  which 
required  rejoinders,  not  merely  similiters,  to  complete  the 
issues.  Wilkes  v.  Wilkins  (1  P.  R.  90)  is  an  express  authority 
on  this  point.  The  rule  must  therefore  be  discharged,  with 
costs. 


Caspar  v.  McDonald. 

Judgment  as  In  case  of  nonsuit. 

Where  a rule  Nisi  for  judgment  as  in  case  of  nonsuit  had  been  dis- 
charged on  the  peremptory  undertaking,  and  on  payment  of  costs, 
and  the  plaintiff  had  not  paid  such  costs,  but  explained  satisfac- 
torily the  neglect  to  go  to  trial  in  pursuance  of  his  undertaking, 
the  court,  under  these  circumstances,  refused  to  make  absolute 
the  rule  for  judgment,  the  defendant  paying  all  costs  and  entering 
into  a new  undertaking. 

[Practice  Court,  E.  T.,  18  Vic.] 

McMichael  moved  to  discharge  the  rule  to  discharge  the 
rule  Nisi  for  judgment  as  in  case  of  a nonsuit,  and  to  make 
the  rule  for  entering  judgment  as  in  case  of  a nonsuit  abso- 
lute, plaintiff  not  having  paid  the  costs  of  discharging  the 
rule,  and  not  having  gone  down  to  trial  pursuant  to  his 
peremptory  undertaking. 

Carroll  shewed  cause,  and  filed  an  affidavit  of  the  plaintiffs 
attorney,  stating  his  anxiety  to  have  gone  to  trial  at  the  last 
assizes,  and  that  the  record  was  entered  and  made  a remanet: 
that  defendant’s  attorney  was  unwilling  to  go  on  with  the  suit  * 
at  the  last  assizes  in  consequence  of  the  non-payment  of  the 
costs,  and  the  irregular  service  of  the  notice  of  trial;  that  the 
omission  to  pay  the  costs  arose  from  inadvertence  on  his  part, 
as  he  supposed  the  defendant’s  attorney  would  have  made 
them  up  and  called  for  them,  and  he  stated  that  he  was  now 
willing  to  pay  the  costs. 

Richards,  J. — I think  a plaintiff  may  come  in  at  any  time 
before  rule  absolute  for  judgment  in  case  of  nonsuit,  and 
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get  relief  on  shewing  sufficient  cause.  I went  somewhat  at 
length  into  the  subject  in  Collman  et  al.  v.  Brown  (1  P.  R. 
383),  and  referred  to  some  recent  English  cases  on  the  subject. 
I think,  in  the  view  the  courts  take  of  these  applications — • 
not  generally  favoring  them,  and  granting  relief  when  they 
are  satisfied  the  plaintiffs  not  bringing  his  cause  on  for  trial 
does  not  arise  from  any  wish  to  harrass  the  defendant  — I 
should  discharge  the  rule.  But  this  can  only  be  done  on 
plaintiff’s  entering  into  a fresh  undertaking  to  try  his  cause 
at  the  next  assizes,  and  on  payment  of  the  costs  payable  under 
the  former  rule  discharging  the  rule  Nisi  for  judgment  as  in 
case  of  nonsuit,  and  the  costs  of  this  rule,  and  undertaking 
in  the  event  of  his  finally  succeeding  in  the  cause,  not  to 
charge  the  costs  arising  from  entering  the  cause  for  trial  at 
the  last  assizes  where  it  was  made  a remanet. 


Card  v.  Lount. 

The  new  tariff  of  costs  established  by  the  Courts  of  Queen’s  Bench 
and  Common  Pleas,  does  not  extend  to  the  county  courts. 

[Chambers.] 

The  Master  required  information  respecting  the  taxation  of 
costs,  an  appeal  having  been  made  from  the  taxation  in  the 
county  of  Hastings,  where  costs  were  taxed  upon  the  scale  of 
the  superior  courts,  because  it  was  supposed  the  county  court 
tariff  had  been  done  away  with  by  the  words  of  the  18th 
section  of  19  Vie.  ch.  90. 

Burns,  J. — I cannot  imagine  how  it  could  be  supposed  the 
tariff  of  fees  of  the  courts  of  Queen’s  Bench  and  Common 
Pleas  could  govern  in  the  county  courts.  The  18th  section 
of  19  Vie.  ch.  90,  says:  “ Until  otherwise  ordered  by  rule  of 
court,  made  in  pursuance  of  the  ‘ Common  Law  Procedure 
Act,  1856,’  the  costs  of  writs  issued  under  the  authority  of 
this  act,  and  of  all  other  proceedings  under  the  same,  shall 
be  and  remain,  as  nearly  as  the  nature  thereof  will  allow, 
the  same  as  heretofore,  but  in  no  case  greater  than  those 
already  established.”  Whether  these  words  might  be  con- 


CARD  V.  LOUNT. 


73 


strued  impliedly  to  give  power  to  the  judges  of  the  superior 
courts  to  make  a tariff  of  fees  for  the  county  courts,  is  not  the 
question;  but  the  question  now  is,  whether  the  tariff  they 
have  made  for  the  superior  courts  is  in  force  in  the  county 
courts,  considering  that  the  county  courts  have  no  tariff  of 
costs.  The  Common  Law  Procedure  Act  nowhere  gives  the 
judges  of  the  superior  courts  power  to  make  a tariff  of  fees 
for  the  county  courts.  It  is  under  the  313th  section  of  that 
act  that  the  judges  have  power  to  make  a tariff  of  costs  for 
the  courts  Queen’s  Bench  and  Common  Pleas,  but  that 
section  is  not  introduced  into  the  County  Courts  Act,  along 
with  the  other  sections  enumerated  in  the  second  section  of 
the  County  Courts  Act.  The  19th  section  of  the  County 
Courts’  Act  makes  the  practice  and  proceedings  of  the  superior 
courts  to  be  the  practice  of  the  county  courts,  in  all  cases  not 
expressly  provided  for  by  law,  and  under  that  section  the 
rules  adopted  by  the  judges  for  the  superior  courts  must 
govern  the  practice  in  the  county  courts.  It  is  obvious,  how- 
ever, that  this  section  cannot  be  strained  to  introduce  a tariff 
of  costs;  while  the  judges  of  the  superior  courts  were  careful 
to  say  in  the  170th  rule,  that  the  schedule  of  costs  marked 
B.  to  the  rules  annexed  should  be  the  tables  of  costs  in  all 
•civil  actions  in  the  courts  of  Queen’s  Bench  and  Common 
Pleas.  There  really,  however,  appears  no  difficulty  about 
the  matter,  when  we  look  at  the  words  of  the  18th  section  of 
the  County  Courts  Act.  This  says  that  the  costs  of  the 
county  court  shall  be  and  remain,  as  nearly  as  the  nature 
thereof  will  allow,  the  same  as  heretofore,  but  in  no  case 
greater  than  those  already  established.  The  75th  section  of 
8 Vie.  ch.  13  enacts  that  the  costs  in  the  schedule  subjoined 
to  that  act  shall  be  the  fees  to  be  demanded  and  received. 
That  section  is  not  repealed  by  the  new  act,  but  it  continues 
in  force,  and  as  it  appears  to  me  must  govern  wherever  it 
can.  If  the  judges,  by  virtue  of  the  18th  section  of  the 
County  Court  Act,  could  be  said  impliedly  to  have  authority 
!o  make  a tariff  of.  fees  for  those  courts,  yet  it  is  clear  they 
would  have  no  authority  to  exceed  the  sums  provided  for  in 
ihe  tariff  annexed  to  8 Vic.  ch.  13.  How  is  it  possible  then 
to  construe  the  words  of  the  18th  section  to  mean  that  the 


74 


PRACTICE  REPORTS. 


rule  of  the  judges,  No.  170,  which  establishes  the  tariff 
of  fees  for  the  superior  courts  can  have  the  effect  of  establish- 
ing a tariff  for  the  county  courts,  I cannot  imagine;  for  if  it 
he  so,  then  the  act  of  the  judges  must  have  the  effect  of  re- 
pealing the  75th  section  of  8 Yic.  ch.  13,  hut  that  was  in' 
force  for  the  county  courts  irrespective  of  the  tariff  of  costs 
act  says  that  the  costs  shall  in  no  case  be  greater  than  already 
established. 

It  is  quite  a mistake  to  suppose  that  there  is  no  tariff  in 
force  for  the  county  courts  irrespective  of  the  tariff  of  costs 
established  for  the  superior  courts;  and  it  is  equally  a mis-, 
take  to  suppose  that  the  Common  Law  Procedure  Act  gave- 
the  judges  power  to  make  a tariff  of  fees  for  the  county  courts. 
The  meaning  of  the  18th  section  of  the  County  Courts’  Act. 
is  very  obscure  as  to  any,  and  if  any  what  power  the  judges 
may  have  with  regard  to  regulating  county  court  costs;  but. 
it  is  very  clear  to  me  that  what  has  been  done  in  respect 
to  the  costs  of  the  superior  courts  cannot,  by  reason  of  any- 
thing the  legislature  has  said  in  the  County  Courts’  Act,  be 
considered  as  the  rule  for  regulating  the  costs  of  county 
courts.  Of  course  there  may  be  a difficulty  in  taxing  the 
costs  of  various  proceedings  which  may  be  carried  on  in  the 
county  courts  analogous  to  those  in  the  superior  courts,  but 
that  difficulty  I cannot  help.  It  will  not  relax  the  proper 
construction  of  the  act,  for  if  it  should,  then  a grievance 
would  be  introduced  of  greater  magnitude. 


Re  McIntyre,  one  &c. 

An  attorney  has  no  privilege  from  arrest  on  attachment  for  con- 
tempt of  court. 

[Chambers.] 

An  order  had  been  made  that  the  attorney  should  pay 
over  certain  monies  to  his  clients,  which  not  being  done,  a 
rule  nisi  for  an  attachment  was  issued  during  the  last  term, 
and  on  Saturday  the  9th  of  February  the  rule  was  made 
absolute.  An  attachment  was  immediately  issued,  and  there- 
upon, before  the  attorney  left  Osgoode  Hall,  he  was  arrested. 
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It  was  stated  that  he  was  at  Osgoode  Hall  attending  to  busi- 
ness in  several  pending  suits;  and  he  made  this  application 
to  be  discharged,  on  the  ground  thjat  he  was  privileged  from 
arrest  while  so  attending  at  Osgoode  Hall. 

Carroll  shewed  cause. 

Burns,  J. — Privilege  is  of  two  kinds  — permanent  and 
temporary.  As  an  attorney,  he  is  privileged  from  being- 
arrested  and  held  to  bail  in  an  ordinary  suit,  and  when 
arrested  would  be  discharged  upon  entering  a common 
appearance.  The  reason  of  this  privilege  is  founded  on  the 
assumption  that  he  is  always  in  court  attending  to  his  clients* 
business.  The  privilege  does  not  apply  when  process  of 
attachment  is  ordered  by  the  court  against  an  attorney,  for  it 
would  be  inconsistent  with  the  power  of  the  court  to  punish 
by  attachment,  if  at  the  same  time  there  existed  a privilege 
against  being  arrested.  It  is  quite  clear  the  attorney  is  not 
entitled  to  a general  privilege  ; and  the  question  then  is, 
whether  there  be  any  temporary  privilege  while  he  was  at 
Osgoode  Hall,  supposing  him  to  be  there  attending  to  his 
clients*  business.  These  clients,  to  whom  he  has  been  ordered 
to  pay  monies  collected,  had  at  one  time  the  same  right  to 
exact  his  services  in  their  business  as  others  had,  and  I do 
not  see  that  he  was  relieved  from  that  obligation  because 
they  have  asked  the  court  to  punish  him  for  disobeying  the 
order  of  the  court;  and  for  that  reason,  any  argument  founded 
upon  the  privilege  being  so  founded  on  the  rights  of  suitors, 
fails.  The  attachment,  it  is  true,  partakes  of  the  nature  of 
civil  process,  so  far  as  allowing  the  person  attached  to  put 
in  bail  to  answer;  but  it  partakes  of  a criminal  nature  in  this, 
that  if  the  answers  be  unsatisfactory  the  contempt  which  has 
not  been  purged  remains,  and  the  person  attached  must 
remain  in  custody  at  the  pleasure  of  the  court,  or  be  delivered 
by  due  course  of  law.  The  attachment  issues  by  reason  of 
the  contempt  having  been  committed;  and  the  question  is, 
whether  any  temporary  privilege  exists  against  an  arrest 
being  made  upon  the  writ. 

In  the  ordinary  case  before  mentioned,  the  privilege  exists,, 
because  it  is  assumed  that  the  attorney  is  always  in  court; 
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but  if  a temporary  privilege  exists,  it  is  upon  the  assumption 
that  the  person  has  gone  to  court  on  some  business,  and  has  a 
right  to  return  home  before  being  arrested.  To  make  both 
these  assumptions  in  an  attorney’s  favor,  where  his  attend- 
ance is  upon  the  same  court,  and  against  the  process  of  the 
•court,  for  a contempt  of  the  court,  does  not  appear  to  me  to  be 
consistent.  I think  he  has  no  personal  privilege  as  against  an 
attachment  ordered  against  him  for  a contempt.  So  far  as 
respects  the  infringement  of  the  franchise  of  the  court  itself, 
by  an  arrest  being  made  within  its  precincts,  that  belongs  to 
the  court,  and  the  arrest  would  be  good. — See  Kirkpatrick  v. 
Kelly,  (3  Doug.  30.)  The  fact  of  the  court  having  ordered 
an  attachment  for  contempt  of  court,  shews  that  it  was  not 
intended  to  claim  a right  exempting  the  person  from  being 
arrested.  This  power,  in  my  opinion,  overrules  any  privilege 
which  the  attorney  can  claim  in  favor  of  his  person,  and 
therefore  I must  decline  to  discharge  him. 


Bowen  v.  Samis  et  al. 

Award — Finality. 

An  award  respecting  differences  between  plaintiff  and  defendants  as 
to  the  diversion  of  a water-course  by  defendants,  directed  that  de- 
fendants should  turn  the  stream  so  that  plaintiff  should  have  the 
same  use  of  the  water  as  he  formerly  had  for  the  period  of  five 
years  from  the  date  of  the  award,  and  that  plaintiff  should  pay 
defendants  5s.  a year  during  that  period. 

Held  uncertain,  and  not  final  or  conclusive. 

[Chambers.] 

In  Trinity  Term,  19  Vie.,  J.  D.  Armour  obtained  a rule 
nisi  to  set  aside  an  award  made  between  the  above  parties, 
which  was  enlarged  by  consent  to  be  heard  in  Chambers.  The 
grounds  of  the  application  are  fully  set  forth  in  the  judgment. 

Burns,  J. — The  objections  made  against  the  validity  of 
the  award  are — 1st.  That  the  award  does  not  decide  the  suit, 
nor  the  right  for  which  the  action  was  brought;  nor  does  it  dis- 
pose of  the  suit. — 2nd.  That  it  does  not  decide  whether  or 
not  the  plaintiff  was  entitled  to  the  use  of  the  stream  men- 
tioned in  the  award. — 3rd.  That  it  does  not  decide  whether 
the  defendants  had  or  had  not  a right  to  divert  the  stream. 
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4th.  That  it  does  not  shew  for  what  the  sum  of  five  shillings 
per  annum,  directed  to  be  paid  by  the  plaintiff  to  the  defen- 
dants, was  to  be  paid,  or  why  the  same  was  ordered  to  be  paid. 
— oth.  That  it  only  puts  an  end  to  the  differences  between 
the  parties  (if  it  does  at  all)  for  the  period  of  five  years. — 6th. 
That  it  is  not  certain,  and  is  not  final  and  conclusive  between 
the  parties,  and  does  not  finally  dispose  of  the  matters  in 
difference. 

With  regard  to  the  first  objection,  it  does  not  appear  by 
the  submission  that  there  was  any  suit  to  be  determined  or 
decided  upon  in  particular.  None  is  recited  or  mentioned. 

The  reference  is  by  bond,  the  condition  of  which  is  a 
general  reference.  Before  the  condition,  it  is  recited  that 
differences  and  disputes  had  arisen  between  the  parties, 
respecting  a certain  stream  of  water  or  water-course,  running 
on  lots  numbers  32  and  33,  in  the  3rd  concession  of  the  town- 
ship of  Clarke,  and  the  diverting  the  same  by  the  defendants, 
whereby  the  cattle  of  the  plaintiff  were  prevented  from*  enjoy- 
ing the  use  of  the  same.  The  affidavit  of  the  plaintiff,  on  the 
application  to  set  the  award  aside,  states  that  a summons  was 
sued  out  by  him  against  the  defendant  in  respect  of  such 
matters;  but  before  any  pleadings,  the  matters  were  referred. 
What  the  plaintiff  might  have  alleged  as  an  injury  of  course 
I can  only  conjecture  from  the  affidavit,  and  from  what  is 
recited  in  the  submission,  and  what  is  stated  in  the  award. 
There  is  nothing  upon  which  to  found  an  enquiry  whether  the 
suit  was  or  was  not  disposed  of. 

All  the  other  objections  turn  upon  the  award,  which  says 
that  the  defendants  “ shall  turn  the  stream  so  that  the 
plaintiff  shall  have  the  same  use  of  the  water  as  formerly 
he  had,  for  the  period  of  five  years  from  the  date  hereof: 
and  the  plaintiff  shall  pay  or  cause  to  be  paid  to  the 
defendants,  or  either  of  them,  or  either  of  their  heirs, 
&c.,  the  sum  of  5s.  per  annum,  on  the  6th  of  August  in 
each  year  during  that  period.”  The1  affidavits  filed  on  the 
part  of  the  plaintiff  state  that  the  stream  in  question  has 
flowed  to  the  plaintiff’s  land,  just  touching  it,  and  then  cross- 
ing the  road  and  going  back  to  the  defendant’s  land,  for 
upwards  of  twenty  years,  and  that  the  plaintiff  used  the 
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water  for  his  cattle:  and  it  is  said  such  evidence  was  given 
before  the  arbitrators. 

In  opposition  to  the  application  the  arbitrators  have  sworn 
that  the  plaintiff  did  not  satisfactorily  shew  that  he  was 
entitled  to  the  use  of  the  water  of  the  stream  in  dispute,  or 
that  the  water  ran  upon  the  plaintiff’s  land,  except  in  cases 
of  flood.  Affidavits  shewing  the  facts  upon  which  the  arbi- 
trators based  their  award  are  not  allowable,  unless  for  the 
purpose  of  attacking  the  award  on  the  ground  of  corruption 
of  the  arbitrators,  or  that  they  have  taken  matters  into  con- 
sideration which  they  should  not  have  done,  not  being  refers 
red ; or  have  omitted  to  award  upon  matters  which  were 
referred  and  brought  to  their  notice.  Suppose  it  to  be  quite 
true  that  the  plaintiff  did  not  enjoy  the  use  of  the  water  of 
the  stream  except  at  floods,  still  that  was  a right  which  he 
had,  and  could  not  be  deprived  of  unless  by  his  own  consent. 
I do  not  see  upon  what  principle  the  arbitrators  could  imagine 
that  they  had  a right  to  oblige  the  defendants  to  restore  the 
plaintiff’s  right  to  the  use  of  the  flood  water  for  a period  of 
five  years,  and  make  the  plaintiff  pay  the  defendants  5s.  a 
year  for  it,  if  the  5s.  a year  was  awarded  for  that  purpose. 

Taking  the  award  however  upon  the  face  of  it,  it  is  clearly 
bad.  It  is  manifest  that  it  is  not  final,  for  after  the  expira- 
tion of  the  five  years  the  parties  would  be  in  a worse  situation 
than  they  now  are.  The  award  admits  that  formerly  the 
plaintiff  had  some  use  of  the  stream,  for  the  defendants  are 
ordered  to  turn  it  as  he  formerly  used  it,  and  do  so  for  the 
space  of  five  years. 

If  the  plaintiff  accepts  this  award,  and  pay  the  5s.  a year 
for  the  five  years,  he  would  do  a great  deal  to  destroy  any 
right  he  might  after  that  period  set  up  to  the  use  of  the  water. 
Why  the  arbitrators  should  have  disposed  of  the  matters 
between  the  parties  for  five  years,  leaving  them  at  the  end  of 
that  time  in  a worse  situation  than  now,  is  difficult  to  under- 
stand. The  award  must  be  set  aside. 


Kule  absolute. 
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Dean  y.  The  Peterborough  and  Cobourg  Railway  Co. 

The  discovery  of  fresh  evidence  is  no  sufficient  ground  for  setting 

aside  an  award,  unless  it  be  shewn  satisfactorily  why  it  was  not 

before  obtained.  [Practice  Court.] 

In  March,  1855,  the  plaintiff  commenced  two  actions 
against  the  defendants,  one  in  trespass  to  his  land  for  build- 
ing the  railway  across  it,  and  the  second  for  so  constructing 
the  railway  as  to  make  a breach  in  his  mill-dam,  and  thereby 
cause  him  an  injury.  In  the  action  of  trespass  the  parties 
pleaded  to  issue,  and  in  the  other  the  writ  was  merely  sued 
out  and  served.  On  the  16th  of  June,  1855,  both  of  these 
causes  of  action  were  referred  to  arbitration,  and  also  all 
other  matters  between  the  parties,  except  a certain  action  of 
ejectment  brought  by  the  plaintiff  against  the  defendants. 
On  the  14th  of  July,  1855,  the  arbitrators  made  an  award, 
and  thereby  awarded  that  the  defendants  should  pay  the 
plaintiff  £16  13s.  4d.  for  damages  in  respect  of  the  action  of 
trespass;  and  in  respect  of  the  other  matters  in  difference, 
they  found  that  the  defendants  did  agree  with  the  plaintiff  to 
make  and  maintain  an  embankment  from  the  waste  way  of  the 
plaintiffs  dam,  and  along  the  line  of  the  railway,  so  as  to 
enable  the  plaintiff  to  raise  the  water  in  his  mill-pond  two 
feet  higher  than  he  could  before  the  railway  was  constructed 
across  his  land,  and  they  awarded  that  the  defendants  should 
pay  the  plaintiff  the  sum  of  £88  6s.  8d.  for  the  damage  oc- 
casioned to  the  plaintiff  in  consequence  of  the  breaking  away 
of  the  embankment. 

The  defendants  now  moved  to  set  aside  the  award,  on  the 
ground  of  discovering  important  evidence  since  the  award  was 

made. 

The  evidence  since  discovered  was  as  follows — In  1853  a 
person  was  employed  by  the  defendants  to  purchase  the  right 
of  way  for  the  railway  from  the  proprietors  of  the  lands 
through  which  the  railway  would  pass;  and  on  the  16th  of 
May,  1853,  the  plaintiff  signed  a paper  as  follows:  “ I here- 
by agree  to  sell  the  said  Company  the  right  of  way  across  my 
lot,  being  part  of  lot  Ho.  9 in  the  third  concession  of  Hamil- 
ton, for  the  price  of  £15,  including  all  damages;  provided  I 
am  not  prevented  from  raising  the  water  on  my  pond  two  feet 
above  the  present  working  level;  and  also,  that  a switch  is  built 
on  said  road  on  lot  Ho.  9 in  the  4th  concession  of  Hamilton.” 
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Endorsed  on  this  paper,  dated  23rd  of  September,  1853, 
was  a receipt  for  £7  10s.,  part  of  the  £15.  It  was  sworn 
that  this  document  was  not  produced  to  the  arbitrators,  and 
had  only  been  found  since  the  award  was  made.  It  was 
further  sworn  to  that  this  paper  was  mislaid  before  the  arbi- 
tration, and  could  not,  after  a diligent  search,  be  found,  and 
had  been  found  since  among  the  papers  connected  with  this 
matter. 

One  of  the  arbitrators  swore  that  if  he  had  seen  the  docu- 
ment before  he  consented  to  the  award,  it  would  have  made  a 
very  material  difference  in  his  mind  as  to  the  conclusion  he 
would  have  arrived  at. 

In  opposition  to  the  application,  the  other  two  arbitrators 
swore  that  had  they  seen  the  document,  it  would  not,  in  their 
estimation,  have  made  any  difference  in  their  minds  as  to 
what  should  have  been  awarded  to  the  plaintiff. 

Burns,  J. — This  is  a novel  application.  The  cases  I have 
been  referred  to  on  the  subject  of  the  discovery  of  fresh 
evidence,  where  the  court  has  interposed,  are  cases  chiefly 
after  verdict.  What  Lord  Hardwicke  said  with  respect  to 
awards,  is  this — “ I will  not  say  that  in  no  case  whatever 
new  matter  discovered  after  the  award  will  not  affect  it, 
but  I do  not  know  any  case  where  it  has  been  allowed.  An 
award  differs  from  a decree  in  this  respect  — a decree  is  com- 
pulsory. The  parties  cannot  bring  their  cause  on,  or  delay 
it  as  they  please,  before  a court;  but  an  award  is  the  judgment 
of  judges  of.  the  parties’  own  choosing;  and  they  need  not 
submit,  till  fully  approved  of  the  merits  of  their  case;  and 
if  they  do,  it  is  their  own  fault.”  (a) 

In  the  present  case  the  arbitrators  were  not  obliged  to  make 
their  award  by  the  day  named,  for  authority  is  given  to  extend 
the  time;  and  in  fact  they  did  extend  it.  It  is  strange  that 
the  arbitrators  were  not  asked  to  delay  the  final  award  until 
the  document  should  be  found,  for  I infer  from  the  affidavits 
that  those  in  charge  of  the  Company’s  interests  before  the 
arbitrators  knew  of  its  existence  before  the  award.  The 
arbitrators  would  surely  have  granted  time  for  the  purpose  of 
searching  for  it.  Suppose  however  that  I am  not  correct  in 


(a)  Vide  note  to  Heming  v.  Swinnerton,  1 Coop.  C.  C.  418. 


DEAN  Y.  PETERBORO’  AND  COBOURG  R.  W.  CO.  81 

supposing  that  the  document  was  so  known  to  exist  before  the 
award  made,  then  it  is  purely  a case  of  the  discovery  of  a 
document  after  the  award  made.  Eardley  v.  Otley  (2  Chit. 
Eep.  42)  does  not  support  the  present  application,  because: 
more  was  required  than  merely  stating  the  discovery  of  fresh 
evidence.  It  should  be  shown  that  there  was  some  surprise* 
and  that  the  evidence  was  such  as  reasonable  diligence  could 
have  obtained.  In  this  case  it  was  shewn  that  a person  was. 
employed  to  purchase  up  the  right  of  way,  and  that  was  one 
of  the  very  points  in  issue  in  the  action  of  trespass.  Surely 
a very  moderate  amount  of  diligence  might  have  enabled  the 
defendants  to  have  procured  evidence  of  the  plaintiffs  assent’ 
to  the  land  being  taken  for  the  railway,  even  though  the 
paper  showing  his  assent  had  been  forgotten  and  could  not 
be  found.  The  price  he  agreed  to  sell  at  was  £15,  and  the 
amount  awarded  is  £16  13s.  4d.  Whether  the  arbitrators, 
took  into  consideration  the  £7  10s.  paid  on  the  23rd  of  Sep- 
tember, 1853,  does  not  appear,  and  I have  no  means  of  ascer- 
taining. I suppose,  however,  they  did  not  do  so.  If  they 
did  not,  it  was  a moral  fraud  in  the  plaintiff  to  conceal  that 
fact  from  them;  but  I could  not  on  that  account  set  aside  the 
award,  for  the  fact  of  the  plaintiff  having  received  the  money 
was  equally  well  known  on  the  other  side,  and  the  parties 
have  left  all  matters  to  judges  of  their  own  choosing,  with 
power  to  extend  the  time  for  making  an  award  from  time  to 
time,  to  enable  every  matter  to  be  submitted  to  the  considera- 
tion of  the  arbitrators-  How  can  I tell  but  that  the  know- 
ledge of  information  discovered  after  an  award  made  may 
not  purposely  have  been  withheld,  if  the  mere  discovery  were 
a sufficient  ground  to  set  aside  an  award? 

In  Smith  v.  Sainsbery  (9  Bing.  31),  it  was  discovered  after 
an  award  made  that  one  of  the  parties  examined  had  been  a 
convicted  felon.  The  court  did  not  allow  that  to  be  sufficient 
ground  for  setting  aside  the  award.  In  Pilmore  v.  Hood 
(8  Dowl.  21),  the  court  would  not  interfere  against  an 
award  where  it  was  shown  that  the  arbitrators  had  been 
imposed  upon  by  a false  statement  of  the  witness.  The  rule 
must  be  discharged. 


Rule  discharged. 


82 


PRACTICE  COURT. 


In  the  matter  of  Arbitration  between  Thomas  T.  V. 

Smith  and  George  W.  Ranney. 

Award — Conflicting  affidavits — Reference  back. 

Where  on  one  side  a rule  nisi  had  been  obtained  for  an  attachment, 
for  non-performance  of  an  award,  and  on  the  other  a rule  nisi  to 
set  the  award  aside,  and  the  affidavits  were  conflicting  as  to 
whether  a particular  question  had  been  decided  by  the  arbitrators, 
and  as  to  alleged  mistake  in  calculation,  the  court,  under  the  88th 
section  of  the  C.  L.  P.  A.,  referred  back  the  matters  in  dispute, 
discharging  the  rule  for  attachment  without  costs. 

[Practice  Court,  M.  T.  1856.] 

The  parties,  by  an  agreement  under  seal,  bearing  date  the 
27th  day  of  May,  1856,  agreed  that  all  matters  in  dispute 
between  them  should  be  decided  by  the  award  of  Robert  L. 
Innes,  George  Neilson  and  Thomas  Eyre,  Esquires,  whose 
award  should  be  final  if  made  within  thirty  days,  or  such 
further  time  as  the  said  arbitrators  should  in  writing  appoint; 
the  submission  to  be  made  a rule  of  Her  Majesty’s  Court  of 
Queen’s  Bench  at  Toronto,  the  parties  and  their  witnesses 
to  be  examined  under  oath  before  the  said  arbitrators;  and 
the  parties  mutually  agreed  to  perform  and  fulfil  the  award. 

On  the  21st  June  the  arbitrators  made  an  award  of  and 
concerning  the  matters  referred  to  them,  in  manner  following: 
“We  do  award  that  all  contracts  and  agreements,  at  any  time 
heretofore  entered  into  between  the  said  parties,  be  put  an 
end  to  and  determined,  and  that  all  such  contracts  and  agree- 
ments be  mutually  delivered  up  to  be  cancelled,  so  that  neither 
can  have  any  action  or  cause  of  action  thereon;  and  we  do 
further  award  that  the  said  George  W.  Ranney  do  pay  to  the 
said  Thomas  Timmis  Vernon  Smith  the  sum  of  six  hundred 
and  ninety-three  pounds  and  ten  shillings,  currency,  on 
demand ; and  wTe  do  further  award  that  the  said  Thomas 
Timmis  Vernon  Smith  shall  pay  to  the  laborers  and  workmen 
employed  by  him  upon  that  portion  of  the  Marmora  road 
mentioned  in  a certain  memorandum  of  agreement  dated  on 
or  about  the  28th  day  of  November,  1855,  and  made  between 
the  parties  aforesaid,  and  to  all  other  persons  having  claims 
upon  him  in  relation  thereto,  all  such  sum  and  sums  of  money 
as  may  be  due  to  them  for  work  done  upon  that  portion  of  the 
said  road,  or  otherwise,  previous  to  the  first  day  of  February 
now  last  past,  and  that  the  said  George  W.  Ranney  shall  not 
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be  compelled  to  pay  any  part  of  such  last  mentioned  sum  or 
minis  of  money;  and  we  do  further  award  that  upon  payment 
of  the  said  sum  of  £693  10s.  to  the  said  Thomas  Timmis 
Vernon  Smith  by  the  said  George  W.  Ranney,  the  said 
Thomas  Timmis  Vernon  Smith  shall  give  to  the  said  George 
W.  Ranney  a receipt  in  full  of  all  demands  up  to  the  date  of 
the  said  submission. 

In  Trinity  term  last  the  submission  was  made  a rule  of 
court,  and  a rule  was  obtained  calling  upon  George  W. 
Ranney  to  shew  cause  why  an  attachment  should  not  he 
issued  against  him  for  non-payment  of  £693  10s.  awarded 
to  he  paid  by  him  to  Thomas  Timmis  Vernon  Smith,  and  why 
he,  the  said  George,  W.  Ranney,  should  not  pay  the  costs  of 
that  application. 

During  the  same  term  a rule  was  obtained  on  behalf  of 
George  W.  Ranney,  calling  upon  Thomas  T.  V.  Smith  to 
shew  cause,  on  the  first  day  of  Michaelmas  term  then  next, 
why  the  award  made  by  the  arbitrators  in  the  matter  of  sub- 
mission between  the  parties  should  not  be  set  aside,  on  the 
ground  that  the  arbitrators  had  exceeded  their  powers  in 
. directing  by  their  award  that  the  contracts  and  agreements 
in  the  award  referred  to  be  mutually  delivered  up  to  be  can- 
celled, or  in  directing  that  all  contracts  and  agreements  at 
any  time  before  the  said  award  entered  into  between  the 
parties  thereto  be  put  an  end  to  and  determined.  And 
because  the  said  award  is  vague  and  uncertain  as  to  what 
agreement  is  referred  to,  when  by  the  said  award  directing 
that  the  said  Smith  shall  pay  the  laborers  and  workmen  em- 
ployed by  him  upon  that  portion  of  the  Marmora,  road  men- 
tioned in  a certain  memorandum  of  agreement  dated  on  or 
about  the  eighth  day  of  November,  1855;  or  why  said  award 
should  not  be  set  aside,  because  it  does  not  express  the  true 
meaning  or  intent  of  the  said  arbitrators,  or  the  majority  of 
them,  and  the  same  was  executed  in  its  present  form  through 
a mistake  or  misunderstanding  of  the  arbitrators,  or  a ma- 
jority of  them,  as  to  the  effect  of  their  award,  the  said  arbi- 
trators or  a majority  of  them  intending  by  their  said  award 
that  the  said  Smith  should  make  good  to  the  said  Ranney  all 
carts  and  tools  given  to  the  said  Smith,  or  some  person  or 
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persons  by  him  authorized  to  receive  the  same  by  the  said 
Ranney,  for  the  purpose  of  the  said  Smith  carrying  on  the 
work  on  his  contract  referred  to  in  his  the  said  Smith’s 
letter  of  the  7th  of  March  last;  or  why  the  said  award 
should  not  be  set  aside  on  account  of  a mistake  or  error  of 
the  said  arbitrators  in  their  mode  of  calculation  of  the 
amount  awarded  to  be  paid  by  the  said  Ranney  ; or  why 
the  said  award  should  not  be  set  aside,  on  the  ground  of  the 
arbitrators  having  exceeded  their  powers  in  ordering  that  all 
contracts  and  agreements  entered  into  between  the  parties  to- 
the  submission  in  the  above  matter  up  to  the  time  of  their 
award  be  put  an  end  to  and  determined,  and  that  all  such 
contracts  be  mutually  delivered  up  to  be  cancelled,  so  that 
neither  of  the  said  parties  can  have  any  action  or  cause  of 
action  thereon;  and  in  the  meantime  that  all  proceedings  on 
the  motion  for  an  attachment  against  the  said  Ranney  for 
the  non-payment  of  the  said  award  be  stayed. 

The  rules  taken  out  by  the  parties  respectively  were 
argued  at  the  same  time  before  McLean,  J.,  in  the  Practice 
Court  during  the  last  term.  By  the  affidavits  and  papers 
filed  it  appeared  that  Ranney  had  a contract  with  the  county 
of  Hastings  for  the  making  of  a gravel  road  from  the 
village  of  Sterling  to  the  village  of  Marmora,  to  be  completed 
according  to  certain  plans  and  specifications,  on  or  before  the 
first  day  of  April  1857,  at  certain  rates  specified  in  the  con- 
tract. That  contract  bore  date  the  19th  day  of  January, 
1855.  On  the  28th  of  November,  1855,  a contract  under 
seal  was  entered  into  between  Ranney  and  Smith,  the  parties 
interested  in  the  award,  by  which  Smith  agreed  to  make  that 
portion  of  the  Marmora  road  lying  between  two  points  of  the 
road  which  had  been  completed  by  Ranney,  the  part  to  be 
made  being  particularly  stated  (supposed  to  be  about  four 
miles),  to  be  made  according  to  the  terms  of  Ranney’s 
original  contract  with  the  county  council,  and  to  be  com- 
pleted by  the  1st  of  September,  1856.  Ranney’s  original 
contract  contained  a clause  that  in  case  of  any  differences- 
arising respecting  it  they  should  be  referred  to  arbitration, 
and  the  mode  of  choosing  the  arbitrators  was  stipulated. 
Under  the  sub-contract  Smith  went  on  with  the  work,  and 
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continued  it  till  January  following,  when  it  was  abandoned 
by  him,  and  it  was  subsequently  taken  by  Ranney  into  his 
own  hands;  and  the  matters  connected  with  the  contract 
being  unsettled,  Smith,  considering  the  terms  of  the  original 
contract  as  to  arbitration  to  apply  to  his  sub-contract,  on  the 
7th  of  March  gave  notice  to  Ranney,  calling  upon  him  to 
appoint  an  arbitrator,  and  stating  that  Thomas  Eyre  of 
Cobourg,  Esq.,  had  been  chosen  by  him,  Smith,  as  an  arbi- 
trator on  his  behalf;  and  the  notice  professed  to  be  in  ac- 
cordance with  the  terms  of  the  arbitration  clause  of  the 
agreement,  and  required  Ranney  to  give  notice  of  the  ap- 
pointment of  an  arbitrator  on  his  behalf,  so  that  the  arbitra- 
tors chosen,  and  such  third  person  as  they  should  appoint, 
should  “ immediately  proceed  with  the  consideration  of  all 
existing  matters  in  dispute  arising  out  of  the  said  contract 
or  agreement.” 

On  the  27th  May  the  agreement  to  refer  to  arbitrators 
named  all  matters  in  dispute  between  them  was  duly  executed. 
From  the  tenor  of  the  notice  given  by  Smith,  and  from  all 
the  papers  filed,  the  matters  in  dispute  referred  were  those 
arising  out  of  the  said  contract  or  agreement,  though  the 
terms  of  the  submission  were  sufficiently  comprehensive  to 
embrace  any  other  matters  in  dispute  between  them,  if  there 
were  any  such. 

McLean,  J. — Looking  at  the  contract  as  the  foundation 
of  the  reference,  I have  been  rather  surprised  to  find  from 
the  affidavits  filed  that  the  arbitrators  set  aside  the  contract 
altogether,  as  not  binding  on  the  parties,  and  proceeded  to 
award  as  if  the  work  done  by  Smith  had  in  fact  been  carried 
on  as  a joint  undertaking  by  him  and  Ranney,  in  which  each 
was  to  share  an  equal  portion  of  loss.  This  does  not  seem 
to  be  complained  of  by  Ranney;  and  I may  therefore  assume 
that  he  acquiesces  in  that  mode  of  decision  as  to  the  matters 
in  difference,  and  that  his  objections  are  confined  to  an 
alleged  miscalculation  and  mistake  in  making  up  the  amount 
awarded,  and  that  the  award  does  not  in  fact  carry  out  the 
intentions  of  the  arbitrators,  and  is  not  final  between  the 
parties  as  to  the  matters  in  difference  referred. 
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As  to  the  mistake  alleged,  it  is  sworn  by  Ranney  that  on 
the  work  done  by  Smith  he  paid  for  Smith  a sum  of  £429, 
and  that  that  sum  was  included  in  the  amount  of  £1,008 
given  in  by  Smith,  or  allowed  to  him  as  his  expenditure  on 
the  work,  but  that  the  arbitrators  added  the  two  sums  to- 
gether, and  thereby  made  the  cost  of  the  work  £1,437,  from 
which  they  deducted  the  value  of  the  road,  £800,  and  thereby 
made  the  loss  to  be  divided  £637:  that,  taking  Smith’s  ex- 
penditure, at  £1,008,  they  deducted  therefrom  one-half  the 
loss  £318,  and  thus  arrived  at  the  sum  of  £690  as  due  by 
Ranney  to  Smith,  exclusive  of  costs,  on  the  principle  adopted 
by  them  that  each  should  bear  an  equal  portion  of  the  ex- 
penditure and  loss.  If  the  sum  of  £1,008  did  include  the 
£429  paid  for  Smith  by  Ranney,  and  did  in  fact  cover  the 
whole  cost  of  the  work,  then  by  deducting  the  latter  sum 
from  the  former  Smith’s  payment  will  appear  to  have  been 
£579  against  Ranney’s  £429,  shewing  a difference  of  £150 
only  in  favor  of  Smith.  Then  if  the  road  was  worth  £800, 
•as  each  must  bear  one-haif  of  the  expense  of  its  construction, 
so  each  would  be  entitled  to  one-half  its  value,  or  £400,  and 
that  would  make  the  sum  due  to  Smith  on  the  work  £550. 
Against  this  sum  Ranney  contended  that  he  was  entitled  to 
set  off  his  account  for  carts  and  harness,  and  implements  of 
various  kinds  which  Smith  received  to  enable  him  to  carry  on 
his  contract,  and  which  have  never  been  returned  or  accounted 
for.  Two  of  the  arbitrators  have  certified  and  sworn  that  it 
was  intended  that  the  value  of  the  carts  and  implements  not 
returned  should  be  allowed  to  Ranney,  and  to  be  deducted 
from  any  amount  to  which  Smith  was  entitled  ; while  the 
third  arbitrator  swears  that  the  carts,  &c.,  were  considered  by 
the  arbitrators,  and  that  though  nothing  is  said  in  the  award 
respecting  them,  the  omission  arose  from  their  being  con- 
sidered as  only  an  equivalent  for  certain  shanties  and  for 
other  tools  which  Smith  had  furnished,  of  which  Ranney  was 
to  have  the  benefit.  One  thing  is  quite  certain  — that  if  the 
value  of  the  carts  and  implements  formed  one  of  the  matters 
in  dispute  between  the  parties,  and  it  was  intended  to  allow 
Ranney  the  benefit  of  them,  there  is  nothing  on  the  face  of 
the  award  to  shew  that  such  a matter  of  dispute  was  adjudi- 
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cated  upon  and  terminated,  or  to  carry  out  the  intention  of 
the  arbitrators;  so  that,  for  anght  that  appears,  it  is  still  open 
as  a matter  of  dispute  between  the  parties,  though  actually 
brought  by  them  before  the  arbitrators.  When  affidavits  are 
conflicting  it  is  quite  impossible  for  a court  to  take  the  re- 
sponsibility of  deciding  which  is  right;  but  from  the  affidavits 
of  two  of  the  arbitrators,  and  from  the  affidavits  and  state- 
ment  of  Ranney,  it  appears  to  me  that  injustice  would  take 
place  if  Ranney  were  compelled  to  pay  the  whole  amount 
awarded,  leaving  the  value  of  the  carts,  &c.,  which  was  a 
question  before  the  arbitrators,  unsettled.  The  alleged  mis- 
take also  in  computing  the  amount  to  be  awarded,  seems  to 
call  for  further  consideration  of  the  matters  in  dispute  by 
the  arbitrators. 

If  the  gross  sum  has  been  correctly  ascertained,  very  little 
consideration  will  be  necessary  on  that  point,  and  all  that  will 
be  necessary  will  be  to  ascertain  the  amount  to  be  deducted 
from  it  on  account  of  the  carts  and  implements  furnished  by 
Ranney  to  Smith;  and  if  that  amount  has  been  allowed  to 
Ranney  in  some  other  way,  a statement  to  that  effect  in  the 
award  will  put  an  end  to  all  controversy  between  the  parties. 
The  88th  section  of  the  Common  Law  Procedure  Act  autho- 
rises an  award  to  be  remitted  to  arbitrators  for  reconsidera- 
tion; and  as  the  affidavits  are  conflicting  in  reference  to  the 
points  adverted  to,  I think  the  better  course  in  this  case  is 
to  refer  it  back  to  the  same  arbitrators,  with  a view  to  a final 
adjustment  of  all  matters  in  difference  between  the  parties. 

The  arbitrators  owe  it  to  themselves  and  to  the  parties  to 
make  a decision  which  shall  be  final,  and  I cannot  allow 
myself  to  doubt  that  they  will  do  so,  when  made  aware  of 
what  is  defective  in  their  former  award.  An  order  will  there- 
fore be  made,  referring  back  to  them  for  reconsideration  and 
re-determination  of  the  matters  in  controversy. 

This  decision,  of  course,  puts  an  end  to  the  application  for 
an  attachment  for  not  performing  the  award;  and  the  rule 
obtained  must  be  discharged,  but,  under  the  circumstances, 
without  costs. 
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In  re  Buffalo  and  Lake  Huron  Railway  Company 
and  The  Great  Western  Railway  Company. 

Buffalo  and  Lake  Huron  R.  W.  Co. — Intersection  with  C.  W.  R.  W.  Co. — 
Appointment  of  arbitrators — Evidence  of  disagreement. 

On  an  application  of  the  Buffalo  and  Lake  Huron  Railway  Company, 
under  14  & 15  Yic.  ch.  51,  sec.  15,  subsec.  9,  for  the  appointment 
of  arbitrators  to  arrange  for  their  intersection  with  the  Great 
Western  Railway  Company,  it  appeared  that  in  1854  a negotiation 
was  entered  into  between  the  Buffalo,  Brantford  and  Goderich 
Railway  Company  (former  owners  of  the  applicants’  line)  and  the 
Great  Western  Railway  Company,  upon  the  same  question;  but 
no  agreement  was  then  made,  as  the  latter  Company  wished  the 
crossing  to  be  under  their  road,  which  the  former  would  not  accede 
to.  Subsequently  the  Buffalo  and  Lake  Huron  Railway  Company 
wrote  to  the  Great  Western  Railway  Company,  requesting  that  a 
time  of  meeting  might  be  appointed  to  settle  the  matter,  and 
received  an  answer  refusing  to  enter  into  any  discussion  on  the 
point  until  the  adjustment  of  certain  claims  by  the  latter  Com- 
pany against  the  Buffalo,  Brantford  and  Goderich  Railway 
Company. 

Held,  that  such  refusal  was  unauthorised,  and  that  a disagreement 
between  the  companies  as  to  the  point  or  manner  of  crossing  suffi- 
ciently appeared  to  warrant  the  appointment  of  arbitrators  under 
the  statute. 

Held  also,  that  it  was  not  necessary,  before  claiming  a crossing, 
that  the  name  of  the  Great  Western  Railway  Company  should  be 
inserted  in  the-  plan  and  book  of  reference  filed  by  the  applicants, 
as  the  owners  of  land  to  be  taken  for  such  crossing,  or  to  tender 
compensation,  for  no  land  "was  required  to  be  taken,  but  only  an 
easement. 

[Chambers,  August,  1856.] 

Application  was  made  to  Robinson,  C.  J.,  and  a sum- 
mons was  granted  on  the  7th  August  instant,  calling  on  the 
Great  Western  Railway  Company  to  shew  cause  before  the 
presiding  Judge  in  Chambers,  on  the  first  day  after  the  service 
thereof,  why  the  Buffalo  and  Lake  Huron  Railway  Company 
should  not  have  leave  to  intersect  and  cross  with  their  line  of 
railway  the  line  of  railway  of  the  said  Great  Western  Rail- 
way Company,  upon  their  lands  at  or  near  the  village  of  Paris, 
and  to  erect  and  have  all  necessary  conveniences  and  facilities 
for  the  purpose  of  such  intersection  and  crossing,  and  why 
arbitrators  should  not  be  appointed  by  such  presiding  judge 
to  determine  the  point  and  manner  of  such  intersection  and 
crossing,  and  the  amount  of  compensation  (if  any)  to  be 
made  therefor  to  the  said  Great  Western  Railway  Company, 
pursuant  to  the  statutes  in  such  case  made  and  provided,  and 
on  grounds  disclosed  in  affidavits  and  papers  filed. 

The  facts  are  stated  in  the  judgment. 
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McLean,  J.  The  affidavit  on  which  the  summons  was 
issued  is  made  by  R.  H.  Barlow,  Esq.,  the  managing  direc- 
tor of  the  Buffalo  and  Lake  Huron  Railway  Company,  and 
sots  forth  that  he,  on  behalf  of  that  Company,  on  the  28th 
day  of  June  last  took  possession  of  the  railway  and  property 
theretofore  belonging  to  the  Buffalo,  Brantford  and  Goderich 
Railway  Company,  in  pursuance  of  the  act  of  incorporation 
of  the  Company  for  which  he  was  acting.  That  the  railway 
of  the  Buffalo  and  Lake  Huron  Railway  Company  had  been 
laid  and  imperfectly  completed  from  Fort  Erie  to  Paris,  up  to 
the  track  of  the  Great  Western  Railway,  and  that  it  was  partly 
laid  and  ready  to  be  used  for  the  transit  of  locomotives  and 
cars  between  Paris  and  Stratford,  the  track  on  both  sides  of 
the  Great  Western  Railway  running  up  to  the  line  of  that 
railway  being  completed;  and  that  it  was  therefore  necessary 
for  the  Buffalo  and  Lake  Huron  Railway  Company,  in  com- 
pleting their  railway  from  Buffalo  to  Goderich,  to  cross  the 
railway  of  the  Great  Western  Railway  Company  at  Paris: 
that  being  ready  and  anxious  at  once  to  make  such  crossing 
or  intersection  in  the  manner  most  convenient  for  both  com- 
panies, a letter  was  written  on  the  26th  day  of  July  last  to 
Mr.  Brydges,  managing  director  of  the  Great  Western  Rail- 
way Company,  to  which  an  answer  was  received  by  mail  on 
the  2nd  day  of  August  instant.  Copies  of  these  letters  were 
attached  to  the  affidavit,  and  as  the  former  must  be  regarded 
as  the  demand  for  a crossing,  and  the  latter  as  a refusal,  they 
are  given  at  length.  The  letter  of  Mr.  Barlow  was  as  follows: 

“ Buffalo  and  Lake  Huron  Railway, 

“ Brantford,  Canada  West,  26th  July,  1856. 

“ C.  J.  Brydges,  Esq.,  Managing  Director  of  the  Great 
Western  Railway. 

Dear  Sir  The  Buffalo  and  Lake  Huron  Railway  (late 
Buffalo,  Brantford  and  Goderich)  is  intended,  as  you  are 
aware,  to  cross  the  Great  Western  Railway  a few  yards  to 
the  westward  of  your  Paris  station.  The  time  has  now 
arrived  when  it  is  necessary  to  put  in  the  crossings,  and  I 
shall  feel  obliged  by  your  instructing  your  engineer  to  name 
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a time  when  I can  meet  him  at  the  Paris  station  to  arrange 
for  the  work  being  .executed  in  a manner  most  convenient  to 
the  Great  Western  Railway. 

“ Yours  truly, 

“ R.  H.  Barlow, 

“ Managing  Director .” 

“ Hamilton,  Canada  West.” 

The  reply  to  that  letter  was  as  follows: — • 

“ Great  Western  Railway,  \ 
Managing  Director’s  Office, J 

“ Hamilton , C.  W.,  1st  August,  1856. 

“ Dear  Sir, — I brought  yonr  letter  of  the  26th  nit.  under 
the  consideration  of  the  Directors  of  the  Company  at  their 
last  meeting,  and  I was  instructed  to  inform  you  that  they 
will  feel  themselves  obliged  to  refrain  from  entering  into  any 
discussion  in  regard  to  a junction  between  your  Company’s 
line  and  that  of  this  Company,  until  the  balance  due  in  respect 
to  the  traffic  which  passed  between  the  two  lines  previously 
is  adjusted.  The  directors  of  this  company  consider  that: 
that  matter  should  not  he  allowed  to  remain  open;  and  as 
soon  as  it  is -disposed  of  they  will  he  glad  to  take  the  subject 
of  your  letter  into  consideration.  I may  at  the  same  time 
remind  you  that  your  line  at  Paris  is  now  laid  on  the  Com- 
pany’s ground,  and  is  laid  there  solely  upon  sufferance. 

“ I am,  dear  sir, 

“ Yours  truly, 

“C.  J.  Brydges, 

“ Managing  Director .” 

“ Captain  Barlow, 

“ Managing  Director  Buffalo  & 

“ L.  H.  R.  Co.,  Brantford.” 

On  the  return  of  the  summons,  the  time  for  answering  it 
was  enlarged  till  the  20th  inst.  On  that  day  G Wynne,  Q.C.,. 
shewed  cause,  and  filed  two  affidavits.  He  urged  that  the 
Buffalo  and  Lake  Huron  Railway  Company  were  not  in  a 
position  to  insist  upon  an  arbitration  under  the  statute  in 
reference  to  the  proposed  crossing  : that  in  the  hook  of 
reference  and  plan  filed  in  the  office  of  the  Clerk  of  the 
Peace  for  the  County  of  Brant,  no  parcel  of  land  whatever 
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is  inserted  as  belonging  to  the  G-reat  Western  Bailway  Com- 
pany over  which  the  line  of  the  Buffalo,  Brantford  and 
Goderich  Railway  was  intended  to  pass,  as  required  by  the 
statute,  though  the  Great  Western  Railway  Company  had  at 
the  time  of  the  filing  of  the  said  plan  and  book  of  reference 
a deed  duly  registered  for  the  land’  over  which  the  crossing 
was  desired  to  be  made:  that  no  mode  or  plan  of  the  intended 
crossing  had  been  stated  or  shewn  to  the  director's  of  the 
Great  Western  Railway  Company,  nor  the  point  or  place  of; 
crossing  particularly  indicated,  nor  any  money  tendered  for 
the  land  taken  or  injury  to  arise  from  the  proposed  crossing 
through  the  land  and  railway  of  the  Great  Western  Company 
at  Paris.  He  also  objected  to  the  crossing  at  the  Paris  station, 
on  account  of  the  danger  of  crossing  on  a level  at  that  par- 
ticular point. 

In  reply,  Mr.  Burns  contended  that  under  the  loth 
sub-section  of  section  9 of  the  Railway  Clauses  Consolidation 
Act,  the  Buffalo  and  Lake  Huron  Railway  Company  are 
entitled  to  cross  the  Great  Western  Railway  at  any  point  on 
its  route  upon  the  lands  of  the  Great  Western  Railway  Com- 
pany; and  that  under  that  section,  as  the  two  Companies 
could  not  agree  as  to  the  point  or  manner  of  crossing, 
arbitrators  might  be  appointed  to  decide  between  them  in 
that  respect,  as  well  as  with  respect  to  the  amount  of  com- 
pensation to  be  made  therefor. 

McLean,  J. — The  Railway  Clauses  Consolidation  Act,  Iff 
& 15  Vic.,  ch.  51,  section  3,  provides,  that  for  the  purpose 
of  making  any  incorporation  of  that  act  with  special  acts 
thereafter  to  be  passed,  it  shall  be  sufficient  to  enact  that  the 
clauses  of  that  act,  with  respect  to  the  matter  proposed  to  be 
incorporated,  describing  such  matter  as  it  is  described  in  that 
act,  in  the  word  or  words  at  the  head  of  and  introductory  to 
the  enactment  with  respect  to  such  matter,  shall  be  incor- 
porated with  such  acts,  and  thereupon  all  the  clauses  and  pro- 
visions of  that  act  with  respect  to  the  matter  so  incorporated 
shall  form  part  thereof,  and  such  acts  shall  be  construed  as  if 
the  substance  of  such  clauses  and  provisions  were  set  forth 
therein  with  reference  to  the  matter  to  which  such  acts  shall 
relate.  That  Act  was  passed  in  August,  1851,  and  in  Novem- 
ber, 1852,  the  act  to  incorporate  the  Buffalo,  Brantford  and 
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Goderich  Railway  Company  was  passed  (16  Vie.  ch.  45).  In 
the  4th  section  of  the  latter  act  the  clauses  to  be  incorporated 
with  it  of  the  Railway  Clauses  Consolidation  Act,  are  specified, 
and  amongst  them  the  9th  section,  'headed  “ Powers,”  the 
15th  sub-section  of  which  gives  authority  “ to  cross,  intersect, 
join  and  unite  the  railway”  (that  is,  any  railway  to  be  made 
under  any  special  act)  “ with  any  other  railway  at  any  point  on 
its  route,  and  upon  the  lands  of  such  other  railway,  with  the 
necessary  conveniences  for  the  purposes  of  such  connection; 
and  the  owners  of  both  railways  may  unite  in  forming  such 
intersection  and  grant  the  facilities  therefor;  and  in  case  of 
disagreement  upon  the  amount  of  compensation  to  be  made 
therefor,  or  upon  the  point  or  manner  of  such  crossing  and 
connection,  the  same  shall  be  determined  by  arbitrators  to  be 
appointed  by  a judge, of  the  Superior  Courts  in  Lower  Canada 
or  Upper  Canada,  as  the  case  may  be.”  Under  this  provision 
of  the  statute  it  is  quite  clear  that  the  Buffalo  and  Lake 
Huron  Railway  Company,  now  occupying  the  place  of  the 
Buffalo,  Brantford  and  Goderich  Railway  Company,  under  the 
19th  Yict.  ch.  21,  are  entitled  to  cross,  intersect,  join  and 
unite  their  railway  with  the  Great  Western  Railway  at  any 
point  on  its  route,  and  upon  the  lands  of  the  Great  Western 
Railway  Company,  with  the  necessary  conveniences  for  the 
purposes  of  the  connection.  But  it  is  objected  that  the  Great 
Western  Railway  Company  stand  upon  the  same  footing  as 
other  proprietors  of  land  along  the  line  of  the  Buffalo  and 
Lake  Huron  Railway,  and  that  it  was  necessary  in  the  plan 
and  book  of  reference  filed  that  the  lands  of  the  Great 
Western  Railway  Company  and  the  name  of  the  Company 
should  have  been  inserted  therein,  and  that  before  any  cross- 
ing can  be  claimed  the  Buffalo  and  Lake  Huron  Railway  must 
tender,  as  in  the  case  of  individuals  whose  lands  are  to  be 
taken,  such  amount  as  may  be  reasonable  by  way  of  compen- 
sation. On  this  head  it  appears  to  me  that  the  right  of  cross- 
ing the  Great  Western  Railway  at  any  point  on  its  route 
being  provided  by  the  section  referred  to,  there  was  no  neces- 
sity for  the  Buffalo  and  Lake  Huron  Railway  Company  to 
insert  the  Great  Western  Railway  Company  as  the  owners  of 
any  land  through  which  the  road  was  to  pass  in  their  plan 
and  book  of  reference.  The  object  of  such  insertion  must 
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have  been  to  shew  the  parcels  of  land  required  and  intended 
to  be  taken  for  the  railway  ; bnt  the  Buffalo  and  Lake 
Huron  Bailway,  or  their  predecessors,  the  Buffalo,  Brantford 
and  Goderich  Bailway  Company,  did  not  require  any  land  of 
the  Great  Western  Bailway  Company.  The  ownership  of 
the  crossing  required  by  them  was  not  to  be  changed,  nor 
any  land  required;  all  that  was  necessary  was  an  arrange- 
ment of  the  railway  track  on  the  lands  of  the  Great 
Western  Company,  so  as  to  be  able  to  cross  from  one  portion 
of  their  own  line  to  the  other.  For  this  easement  they  may 
be  liable  to  pay  something  to  the  Great  Western  Bailway 
Company,  but  not  as  for  land  taken  for  the  purposes  of  the 
Company,  because  in  fact  the  land  is  not  taken,  and  the 
Great  Western  Bailway  Company  will  be  entitled  to  pass 
over  it,  and  to  hold  and  enjoy  it  for  the  purposes  of  their 
railway  as  fully  and  effectually  as  they  ever  have  done. 

There  is  no  specific  mode  pointed  out  by  the  statute  to  ob- 
tain a crossing.  The  legislature  no  doubt  considered  that  the 
right  to  cross  being  provided  for,  no  company  would  refuse  or 
decline  to  enter  into  any  negotiation  with  respect  to  such 
crossing.  They  foresaw  that  there  might  be  some  disagree- 
ment after  such  negotiation  as  to  the  amount  of  compensa- 
tion to  be  made,  or  upon  the  point  or  manner  of  crossing,  and 
they  provided  a mode  of  settlement  in  the  event  of  such  dis- 
agreement. Then  does  the  refusal  of  the  Great  Western 
Bailway  Company  to  enter  into  any  negotiation  as  to  the 
crossing  until  certain  monies  alleged  to  be  due  by  the  Buffalo, 
Brantford  and  Goderich  Bailway  Company  are  paid,  amount 
to  a disagreement  upon  the  point  or  manner  of  crossing,  so 
that  the  matter  be  referred  to  arbitration.  The  Buffalo  and 
Lake  Huron  Bailway  Company,  through  their  managing 
director,  represent  to  the  Great  Western  Bailway  Company 
that  the  time  has  arrived  when  it  is  necessary  to  put  in  the 
crossings,  and  they  ask  that  the  engineer  of  that  company 
may  be  instructed  to  name  a time  for  meeting  at  the  Paris 
station  to  arrange  for  the  work  being  executed  in  a manner 
most  convenient  to  the  Great  Western  Bailway.  To  this 
very  reasonable  proposition  they  receive  a:  reply  that  unless 
they  arrange  respecting  a sum  of  money  alleged  to  be  due  by 
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another  Company,  the  Great  Western  Company’s  directors 
“ feel  themselves  obliged  to  refrain  from  entering  into  any 
discussion  in  regard  to  a junction”;  or,  in  other  words,  the 
Great  Western  directors  say,  “Unless  yon  pay  the  amount 
we  claim  from  the  Buffalo,  Brantford  and  Goderich  Railway 
Company,  we  will  not  agree  to  your  having  any  crossing,  or 
enter  into  any  discussion  with  you  respecting  it.”  Now 
nothing  can  he  more  clear  than  that  the  Buffalo,  Brantford 
and  Goderich  Company,  if  still  in  existence,  would  he  entitled 
to  a crossing,  and  could  compel  the  Great  Western  Company 
to  grant  it,  whatever  the  state  of  the  accounts  between  the  two- 
companies  might  be.  The  present  company  is  certainly  not 
in  a worse  situation  than  that  Company;  and  I must  say  that 
it  appears  somewhat  unreasonable  to  endeavour  by  such 
means  to  compel  payment  of  money  for  which  the  Company 
might  not  he  liable,  or  for  which,  if  liable,  there  are  other  and 
less  questionable  modes  of  proceeding.  It  appears  by  the  affi- 
davit of  Mr.  Brydges  filed  on  shewing  cause,  that  in  1854 
a negotiation  was  entered  into  between  the  Great  Western, 
and  Buffalo,  Brantford  and  Goderich  Companies  in  reference', 
to  the  crossing  in  question,  and  upon  that  occasion  the  former 
Company  were  unwilling  to  admit  of  such  crossing  on  the 
grade  of  their  railway,  hut  desired  that  it  should  be  made- 
to  pass  under  it,  a proposition  to  which  the  latter  Company 
would  not  accede,  and  no  agreement  was  in  consequence 
entered  into  on  the  subject.  That  fact  alone  would  justify 
this  application,  hut  there  has  been  an  attempt  to  renew  that 
negotiation,  which  has  been  rejected;  and  I have  now  no 
doubt  that  the  refusal  in  this  case  to  discuss  the  question  of  a 
crossing,  unless  a sum  of  money  not  claimed  on  account  of 
that  matter  shall  be  first  paid,  taken  in  connection  with  the 
former  proceedings  on  the  subject,  constitutes  such  a disagree- 
ment between  the  two  companies  upon  the  point  or  manner  of 
such  crossing  and  connection  as  entitles  the  parties  to  relief; 
and  I have  therefore,  on  this  application  of  the  Buffalo  and 
Lake  Huron  Railway  Company,  under  the  provisions  of  the 
statute,  to  appoint  arbitrators  to  determine  the  difficulties  be- 
tween the  parties.  They  will  of  course  decide  how  the  cross- 
ings can  best  be  made,  and  they  may  also  estimate  the  amount 
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to  be  paid.  Before  them  any  danger  which  will  arise  from 
crossing  on  the  same  grade  as  the  station  of  the  Great  West- 
ern can  properly  be  urged,  but  that  is  a matter  which  I am  not 
called  npon  to  form  any  opinion  npon.  It  would  have  been 
more  satisfactory  no  doubt  if  the  parties  had  come  to  some 
agreement  between  themselves,  and  in  the  words  of  the  sta- 
tute “ that  the  owners  of  both  railways  had  united  in  forming 
the  intersections,  and  in  granting  the  facilities  therefor  but 
as  that  has  not  been  done,  and  there  is  no  probability  of  its 
being  done,  I appoint  Casimir  S.  Gzowski,  Sandford  Fleming, 
and  James  Street,  civil  engineers,  to  decide  the  questions  at 
issue  between  them,  the  decision  of  any  two  of  them  to  be 
final. 


Barrow  v.  Capreol. 

Arrest — Law  of,  between  1st  of  February  and  21st  of  August,  1856. 

Motion  to  set  aside  arrest,  on  affidavit  made  under  8 Vie.  ch.  48,  see. 
44.  That  statute,  prescribing  the  form  of  affidavit,  &c.,  was  con- 
tinued in  force  by  18  Yic.  ch.  85,  till  the  1st  of  January,  1856, 
and  thence  to  the  end  of  the  next  session,  and  no  longer.  The 
session  ended  on  the  1st  July,  and  ch.  85  continued  8 Yic.  ch.  48, 
except  the  Mth  section.  The  Common  Law  Procedure  Act  of  the 
same  session,  which  came  into  force  on  the  21st  of  August,  enact- 
ed that  from  the  time  when  it  should  take  effect,  the  44th  section 
of  8 Yic.  should  be  repealed.  Held,  that  this  44th  section  could 
not  be  considered  as  continued  by  the  words  used  in  the  C.  L.  P. 
A.,  though  no  doubt  it  was  so  intended,  and  therefore  no  arrest 
could  take  place  under  it  after  the  1st  of  July. 

The  affidavit,  however,  complied  with  the  requisites  of  2 Geo.  IV., 
ch.  1,  sec.  8,  except  in  omitting  the  averment  that  the  writ  was  not 
sued  out  from  any  vexatious  or  malicious  motive;  and  defendant 
having  put  in  special  bail,  held,  that  this  defect  was  waived,  and 
the  arrest  might  be  supported. 

A bailable  writ  issued  on  the  12th  of  August,  1856,  to  hold 
the  defendant  to  bail  in  £783  4s.  On  the  same  day  the 
defendant  was  arrested  and  gave  bail  to  the  sheriff,  and  on 
the  following  day  special  bail  was  pnt  in,  and  subsequently 
the  plaintiff,  on  the  17th  of  Angnst,  delivered  a declaration 
and  notice  to  plead,  with  particulars  of  demand.  On  the 
19th  of  September  the  defendant  obtained  a judge’s  summons 
to  set  aside  the  arrest,  on  the  ground  that  there  was  no  law 
in  force  authorizing  the  issuing  of  bailable  process  between 
the  1st  of  July  1856,  and  the  21st  of  August,  the  day  on 
which  the  Common  Law  Procedure  Act  came  into  operation; 
or  if  the  defendant  could  be  arrested  during  that  time,  vet 
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the  arrest  was  illegal,  because  there  was  no  affidavit,  snch  as 
would  he  required  by  law,  upon  which  to  found  the  writ. 

Burns,  J. — The  question  raised  by  this  application  is  a 
very  singular  one,  and  it  is  a proof  that  sometimes  legislation 
is  rather  hasty,  and  without  a due  regard  to  the  existing  state 
of  things.  The  Common  Law  Procedure  Act  was  passed  on 
the  19th  of  June,  to  come:  into  operation  on  the  21st  of 
August.  The  law  of  arrest  had  long  existed  in  the  province, 
but  the  amounts  for  which  arrests  were  allowed,  and  what 
should  he  set  forth  in  the  affidavit  to  hold  to  hail,  had  been 
varied  from  time  to  time  by  different  acts  of  the  legislature. 
The  last  of  these  was  the  44th  section  of  8 Yic.  ch.  48,  which 
was  continued  in  force  by  18  Yic.  ch.  85,  to  the  1st  of  Janu- 
ary, 1856,  and  from  thence  to  the  end  of  the  next  ensuing 
session  of  Parliament,  and  no  longer.  The  last  session  of 
Parliament  ended  on  the  1st  of  July,  1856,  and  ch.  85,  passed 
on  the  1st  of  July,  continues  8 Yic.  ch.  48,  except  the  44th 
section.  So  far  therefore  as  this  last  act  affects  the  question 
the  44th  section  was  allowed  to  expire  on  the  1st  of  July, 

1856  ; and  if  there  be  nothing  else  affecting  the  ques- 

tion, we  should  have  to  fall  back  upon  whatever  the  law 
was  anterior  to  8 Yic.  ch.  48.  The  Common  Law  Proce- 
dure Act,  in  the  318th  section,  enacts  that  from  and  after 
the  time  when  this  act  shall  commence  and  take  effect 

the  44th  section  of  8 Yic.  ch.  48  shall  be  repealed,  ex- 

cept so  far  as  the  same  may  be  necessary  for  support- 
ing, continuing,  and  upholding  any  writs  that  shall  have 
been  issued,  or  proceedings  that  shall  have  beein  had  or  taken 
before  the  commencement  of  this  act.  It  is  evident  the 
legislature  must  have  contemplated  that  the  continuing  act 
and  the  Common  Law  Procedure  Act  should  act  contempo- 
raneously, but  there  is  a hiatus  of  time  between  their  doing 
so  as  respects  the  44th  section,  and  had  that  section  been  con- 
tinued along  with  the  other  provisions  of  the  act  then  all 
would  have  been  harmonious.  The  question  is,  whether  by 
force  of  the  concluding  words  of  the  318th  section  it  can  be 
held  that  the  44th  section  of  8 Yic.  ch.  48,  can  be  resorted  to 
for  the  purpose  of  upholding  the  arrest  upon  a writ  sued  out 
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before  the  21st  of  August.  I am  of  opinion  that  it  cannot.. 
The  act  continuing  that  section  declared  it  should  be  in  force 
no  longer  than  the  end  of  the  session  of  Parliament  next  after 
the  1st  of  January  1856.  Now  it  would  require  a pretty 
strong  inference  to  be  drawn  that  the  section  was  continued, 
which  in  its  operation  might  operate  to  deprive  a person  of' 
his  personal  liberty.  I have  no  doubt  the  legislature  supposed 
the  section  would  remain  in  force  until  the  commencement  of 
the  other  act,  but  it  does  not  appear  to  me  it  can  be  held  to 
have  any  force  by  reason  of  the  words  of  the  318th  section, 
for  they  only  contemplate  looking  back  to  the  state  of 
things  existing  on  the  20th  of  August,  for  the  purpose  of 
upholding  the  writ.  If  this  application  had  been  made 
before  the  21st  of  August,  I do  not  see  how  it  is  proper  we 
could  say  the  44th  section  of  8 Vie.  ch.  48  was  then  in  force. 
Then  putting  this  out  of  the  case,  we  must  fall  back  upon  the 
2 Geo.  IV.  ch.  1,  sec.  8,  and  5 Wm.  IV.  ch.  3,  secs.  1 & 2, 
made  perpetual  by  3 Vic.  ch.  6.  The  writ  bailable  for  arresting* 
the  defendant  is  therefore  under  these  acts  authorized;  but 
the  question  is,  whether  the  affidavit  to  hold  to  bail  warrants 
the  writ.  The  8th  section  of  2 Geo.  IV.  enacts  that  it  shall 
not  be  lawful  to  proceed  to  arrest  the  body  of  the  defendant 
unless  an  affidavit  be  first  made,  in  which,  in  addition  to  stat- 
ing the  cause  of  action  and  the  amount  due,  the  party  making 
it  must  state  he  is  apprehensive  that  the  defendant  will  leave 
this  province  (then  Upper  Canada)  without  satisfying  the 
debt,  and  that  the  party  does  not  sue  out  process  from  any 
vexatious  or  malicious  motive  whatever.  The  affidavit  in  the 
present  case  contains  all  that  is  requisite  to  warrant  the  writ 
except  the  statement  that  the  writ  was  not  sued  out  from  any 
vexatious  or  malicious  motive  whatever.  The  defendant  put 
in  special  bail  without  questioning  the  regularity  of  the  writ. 
The  case  then  is  reduced  to  this  consideration,  whether  the 
want  of  this  allegation  is  only  an  irregularity,  or  whether  it  is 
such  a defect  as  to  render  the  defect  altogether  void.  It 
appears  to  me  it  is  only  an  irregularity.  There  is  an  affi- 
davit swearing  to  a debt  due,  and  that  the  defendant  is 
immediately  about  to  leave  Upper  Canada  with  intent  and 
design  to  defraud  the  plaintiff  of  the  said  debt.  I think  it 
was  competent  for  the  defendant  to  waive  a provision  made 
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in  his  favour,  in  which  light  I look  at  the  words  required  to 
he  inserted  in  the  affidavit.  It  is  true  that  they  might  he  sup- 
posed to  impose  some  obligation  upon  the  conscience  of  the 
plaintiff,  or  party  suing  out  the  writ,  hut  I do  not  see  that  the 
defendant  hy  the  omission  of  them  is  deprived  of  any  legal 
right  he  may  have  against  the  plaintiff,  either  for  arresting 
when  no  debt  was  due,  or  because  there  was  no  reason  for 
■apprehending  that  the  defendant  would  leave  the  province. 
I am  therefore  of  opinion  that  the  defendant  has  cured  the 
irregularity  of  the  arrest  hy  having  put  in  special  hail  to 
the  action. 

Summons  discharged,  hut  without  costs. 


Re  Arbitration  between  Montgomery  and  Moore. 

Award — Certainty. 

The  submission  recited  an  action  pending  by  plaintiff  against  de- 
fendant, and  referred  all  matters  and  differences  for  damages 
between  the  parties;  directing  that  “ they  w'ere  to  go  by  the  leases 
which  will  be  produced,  and  also  to  take  into  consideration  the 
wheat  in  the  ground.”  The  award  gave  plaintiff  a certain  sum 
for  damages,  “ to  be  paid  out  of  the  amount  awarded  on  the  wheat 
hereinafter  mentioned,”  and  directed  that  plaintiff  should  pay  de- 
fendants “ for  a certain  amount  of  wheat  now  in  the  ground  of 
lots  13  and  14,  2nd  con.  east,  in  the  township  of  Toronto,  to  be 
paid  for  as  follows:  viz.,  for  the  wheat  that  is  now  growing  in  sum- 
mer fallow,  to  be  paid  for  at  the  rate  of  £4  10s.  per  acre,  and  for 
wheat  that  is  now  growing  in  barley  and  pea  stubble  to  be  paid 
for  at  the  rate  of  £3  per  acre.” 

It  appeared  that  the  land  had  been  leased  by  plaintiff  to  defendants 
for  six  years  from  the  1st  of  April,  1850. 

Held,  That  the  award  sufficiently  disposed  of  the  matters  referred, 
and  that  it  was  unnecessary  to  specify  the  number  of  acres  of 
wheat,  the  quantity  not  appearing  to  have  been  the  matter  in  dis- 
pute, but  the  price,  when  decided. 

This  was  a motion  to  set  aside  an  award.  The  submission 
was  by  agreement,  dated  9th  April,  1856,  reciting  the  pend- 
ency of  an  action  hy  plaintiff  against  defendants  for  damages, 
and  an  agreement  to  leave  same  to  arbitration,  and  agreeing 
that  all  matters  and  differences  for  damages  between  them 
should  he  left  to  Messrs.  Gage  and  Price,  and  if  they  could 
not  agree  then  to  call  in  Wm.  Johnston  as  umpire;  that 
<c  they  were  to  go  hy  the  leases  which  will  he  produced,  and 
also  to  take  into  consideration  the  wheat  in  the  ground.” 

An  award  was  made  hy  Gage  and  Price,  dated  19th  April, 
1856,  inaccurately  reciting  the  submission  as  wider  in  effect 
than  it  really  was,  and  awarding  certain  items  of  damages 
amounting  to  £8  12s.  6d.  in  favor  of  Montgomery,  “to  he 
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paid  out  of  the  amount  awarded  on  the  wheat  hereinafter 
mentioned.” 

It  then  directed  that  Montgomery  should  by  a day  speci- 
fied pay  the  Moores  for  a certain  amount  of  wheat  now  in 
the  ground  of  lots  No.  13  and  14  in  the  2nd  con.  east,  in 
the  township  of  Toronto,  to  he  paid  for  as  follows,  viz.:  “ For 
the  wheat  that  is  now  growing  in  summer  fallow  to  be  paid 
fior  at  the  ratei  of  £4  10s.  per  acre.  And  for  wheat  that  is  now 
growing  on  barley  and.  pea  stubble  to  be  paid  for  at  the  rate 
of  £3  per  acre.”  It  then  awarded  mutual  releases. 

A written  lease  was  produced,  dated  1st  April,  1850,  from 
Montgomery  to  Jas.  Moore  and  Stephen  Graham,  for  six  years 
from  date,  of  60  acres,  part  pf  No.  14,  with  covenant  by 
lessees  to  keep  and  surrender  in  good  repair.  Graham  sub- 
sequently died;  and,  as  it  seemed,  a part  of  lot  13  was  leased 
to  James  Moore  on  an  understanding  that  it  should  be  on  the 
same  terms  as  the  written  lease  produced. 

This  award  was  moved  against  by  Montgomery,  on  various 
grounds;  substantially  that  it  was  void  for  uncertainty  in  not 
disposing  of  the  number  of  acres;  that  there  was  an  excess 
of  authority  in  awarding  on  the  wheat  at  all;  that  it  did  not 
dispose  of  the  matters  referred,  nor  of  all  the  covenants  in 
the  lease;  that  the  arbitrators  misconducted  themselves,  acted 
partially,  &c.,  and  would  not  give  an  enlargement  to  Mont- 
gomery to  produce  evidence.  Various  affidavits  were  filed. 

Hagarty,  J. — The  charge  as  to  partiality  and  not  giving 
time  rests  almost  wholly  on  Montgomery’s  own  affidavit,  nor 
do  I conceive  that  Montgomery’s  affidavit  is  drawn  with  any 
satisfactory  precision  on  this  point,  but  it  is  vague  and  not 
calculated  to  convince. 

I do  not  think  that  any  case  is  made  out  to  induce  a court 
to  depart  from  the  almost  universal  rule  of  not  interfering 
with  the  arbitrators’  decision  on  .the  merits.  I do  not  under- 
stand how  claims  arose  against  Montgomery  for  value  of 
wheat  in  the  ground  at  the  expiration  of  the  lease.  The 
latter  being  for  a certain  term,  the  tenants  cropped  the 
ground  at  their  peril,  and  retained  no  right  to  compensation 
for  crops.  This  is  chiefly  applicable  to  the  land  included  in 
the  lease  produced.  The  precise  tenure  on  which  the  other 
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land  was  held,  and  the  manner  in  which  Charles  Moore  inter- 
venes, so  as  to  make  him  a defendant  with  the  original  lessee 
James  in  an  action  at  the  landlord’s  suit  for  damages,  do  not 
appear.  The  submission,  however,  expressly  empowers  the 
arbitrators  “ to  take  into  consideration  the  wheat  in  the 
ground,”  and  with  such  an  agreement  of  reference,  and  on 
this  paper  laid  before  me,  I decline  drawing  any  conclusion 
adverse  to  the  propriety  of  acting  as  the  arbitrators  have  done 
in  this  particular. 

Affidavits  have  been  handed  to  me  with  the  other  papers, 
which  were  not  mentioned  in  the  assignment  of  Montgomery 
& Price,  one  of  the  referees,  and  which,  especially  the  latter, 
can  hardly  with  propriety  be  read,  sworn  only  on  the  25tli 
of  August,  being  after  the  rule  Nisi  was  issued.  Even  if 
properly  receivable,  I would  be  inclined  to  place  very  small 
reliance  on  the  statement  made  by  Mr.  Price  after  his  execu- 
tion of  the  award. 

I think  the  award  sufficiently  disposes  of  the  matters 
referred,  and  the  covenants  in  the  lease,  &c. — Jones  v.  Reid, 
(1  P.  R.  250),  Briggs  v.  Hansell  (16  C.  B.  562),  Hancock  v. 
Reade  (15  Jur.  1036). 

The  only  point  on  which  I have  felt  any  difficulty  is  the 
omission  to  specify  the  number  of  acres  of  wheat.  I have 
been  surprised  to  find  the  text  books  and  authorities  so 
meagre  on  that  head.  It  is  sworn  here  that  a sketch  shewing 
the  exact  quantity  of  acres  of  all  the  wheat  sown  on  the  two- 
lots  was  before  the  two  arbitrators,  and  is  annexed  to  C. 
Moore’s  affidavit,  and  is  verified  by  the  oath  of  Scott,  by 
whom  it  was  prepared.  It  is  also  sworn  that  the  arbitrators 
omitted  inserting  the  number  of  acres  then  shewn  at  the  ex- 
press request  of  Montgomery,  who  said  he  would  get  it  re- 
measured. 

It  is  said  that  certainty  to  a common  intent  only  is  re- 
quired in  an  award;  and  if  the  maxim  id  certum  est  quod 
certum  reddi  potest  is  to  prevail,  this  award  is  not  uncertain, 
as  it  would  be  easy  to  fix  the  quantity  by  measurement — 
Hawkins  v.  Colcleugh  (1  Bur.  274). 

I cannot  gather  from  papers  before  me  that  the  quantity  of 
wheat  in  the  ground  was  a matter  in  controversy  which  the 
arbitrators  were  bound  to  decide.  On  the  contrary,  I rather 
incline  to  think  that  it  was  not — that  the  price  was  the  dis- 
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pute,  the  quantity  in  the  ground  a certainty  readily  ascertain- 
able, and  not  possibly  a matter  requiring  a reference  to  arbi- 
tration. If  an  action  were  brought  on  this  award,  averring 
the  sum  awarded  per  acre,  and  that  the  sum  awarded  per 
acre  and  the  number  of  acres  was  so  much,  would  a plea  he 
proveable  that  this  quantity  was  a matter  in  controversy, 
and  the  award  void  for  not  deciding  expressly  upon  it?  I 
think  not — See  Cargey  v.  Aitcheson,  2 B.  & C.  170;  2 Saund. 
292;  Watson  on  Awards,  166. 

In  Wohlenberg  v.  Lageman  (6  Taunt.  252),  the  award  was 
that  a certain  debt  of  £720  should  be  paid  by  plaintiff  and 
defendant  in  proportion  to  the  shares  they  severally  held  in 
a certain  ship,  not  ascertaining  what  those  shares  were,  Gibbs, 
C.  J.,  said  " As  it  does  not  appear  that  it  was  in  dispute  what 
those  shares  were,  the  award  is  final  for  all  those  purposes  for 
which  it  was  intended  to  be  made.”  Waddle  v.  Downman 
(12  M.  & W.  562)  is  also  in  point.  The  award  directed  that 
defendants  should  pay  the  plaintiff  for  a defective  shaft  and 
ring  " such  sum  of  money  as  the  same  amounts  to  according 
to  the  present  market  price  of  pig  iron.”  At  one  of  the 
meetings  under  the  reference  the  parties  agreed  that  if  the 
arbitrators  thought  the  shaft,  &c.,  defective,  he  should  allow 
their  value  at  market  prices  of  pig  iron.  This  was  not  in 
the  submission  itself.  This  award  was  upheld  against  the 
objection  of  uncertainty.  Parke,  B.:  " The  award  is  not 

only  prima  facie  good,  hut  appears  from  the  affidavits  to  have 
been  made  upon  the  only  matter  in  difference.”  Alderson, 
B.,  says:  "Unless  he,”  the  arbitrator,  "went  himself  to  the 
market  he  could  not  make  his  award  otherwise.” — Plummer 
v.  Lee  (2  M.  & W.  497),  with  the  case  of  Beale  v.  Beale,  cited 
in  argument  by  Mr.  Watson  from  Rollers  Abridgment  " Ar- 
hitrement,”  H.  14,  is  also  in  point.  In  Hopcraft  v.  Hickman 
(2  Sim.  & Stu.  130)  the  Vice-Chancellor,  in  answer  to  a 
somewhat  similar  objection  to  an  award,  says:  "If  the 

addition  or  deduction,  upon  measurement,  had  been  to  he 
made  at  a certain  rate  per  acrei  as  to  all  the  land,  there  would 
have  been  no  difficulty.” 

On  the  whole  I am  of  opinion  that  the  rule  to  set  aside 
this  award  must  he  discharged,  hut  under  all  the  circum- 
stances I think  without  costs. 

Rule  discharged,  without  costs. 
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In  re  Edward  Kellett  and  Joseph  Parker,  indicted 

AT  THE  LAST  SITTINGS  OF  THE  GENERAL  QUARTER  SES- 
SIONS of  the  Peace  for  the  Counties  of  Northum- 
berland and  Durham,  for  an  Assault  and  Battery 
alleged  to  have  been  committed  on  one  Joseph 
Porter. 

Certiorari  to  remove  indictment. 

Where  a defendant  applies  for  a certiorari  to  remove  an  indictment, 
he  must  shew  that  it  is  probable  the  case  will  not  be  fairly  or 
satisfactorily  tried  in  the  court  below;  and  if  difficulties  on  points 
of  law  form  the  ground  of  application,  they  must  be  specifically 
stated. 

[Practice  Court,  E.  T.,  19  Vic.] 
Scott  moved  for  a certiorari  to  remove  the  indictment 
into  the  Court  of  Queen’s  Bench.  He  filed  the  affidavit  of 
Edward  Kellett,  who  stated  that  in  the  month  of  October 
1855,  Joseph  Porter  preferred  a complaint  before  Alexander 
Preston,  a justice  of  the  peace,  against  him  deponent, 
Joseph  Parker  and  Adam  Wilson,  for  an  assault  and  battery 
alleged  to  have  been  committed  by  them  on  him,  on  which 
complaint  they  were  summarily,  convicted;  that  the  said  Adam 
Wilson  paid  the  sum  he  was  adjudged  to  pay;  that  deponent 
and  Joseph  Parker  appealed  to  the  next  General  Quarter 
Sessions  against  the  conviction:  that  the  notice  of  appeal  was 
■duly  served  and  recognizance  entered  into,  and  the  appeal 
came  on  to  be  heard  in  November  last  before  G.  M.  Boswell, 
Esq.,  and  his  associates:  that  upon  the  said  hearing  the  pro- 
secutor and  defendants  were  present  with  their  counsel, 
when  the  court  adjudged  the  said  conviction  to  be  quashed: 
that  since  the  trial  the  said  Joseph  Porter  went  before  the 
grand  jury  at  the  Quarter  Sessions,  and  procured  a bill  of 
indictment  against  the  said  Joseph  Parker  and  him,  the 
said  Edward  Kellett,  for  the  same  assault,  upon  which  in- 
dictment a bench-warrant  had  been  issued,  and  the  defen- 
dants were  bound  over  to  take  their  original  trial  at  the 
November  sessions  of  the  court. 

Richards,  J. — In  Archbold’s  Crown  Practice,  page  157, 
it  is  laid  down  that  when  a defendant  applies  for  a certiorari, 
he  must  shew  by  affidavit  such  reasons  as  will  satisfy  the  court 
that  it  is  probable  the  case  will  not  be  fairly  or  satisfactorily 
tried  in  the  court  in  which  the  indictment  has  been  found,  to 
induce  the  court  to  grant  it.” 
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If  difficulties  as  to  points  of  law  are  suggested,  they 
should  be  pointed  out;  no  mere  general  statement  of  difficul- 
ties in  point  of  law  is  sufficient — Rex  v.  Jowl  (5  Dowl.  435* 
S.  C.  5 A.  & E.  539),  Regina  v.  Hodges  (9  Jur.  665). 

As  no  sufficient  grounds  are  shewn  for  supposing  the  case 
cannot  be  properly  disposed  of  at  the  sessions,  I am  of  opin- 
ion that  the  writ  must  he  refused. 


Harris  y.  Bunnell. 

Bankruptcy — Execution. 

Where  defendant  had  obtained  his  certificate  of  discharge  in  bank- 
ruptcy after  entry  of  judgment,  and  before  execution  issued,  the 
execution  and  all  subsequent  proceedings  were  set  aside  with  costs. 

[Practice  Court,  E.  T.s  19  Vic.] 

Bums  obtained  a rule  to  shew  cause  why  the  alias  writ  of 
Fieri  Facias  or  other  writ  of  execution  issued  in  this  cause  on 
the  9th  of  May  last,  directed  to  the  sheriff  of  the  County  of 
Brant,  and  all  proceedings  had  thereon,  should  not  he  stayed 
or  set  aside,  with  costs,  on  the  grounds  that  the  defendant 
became  and  was  declared  a bankrupt,  and  his  commission  of 
bankruptcy  was  issued,  and  his  certificate  of  discharge  ob- 
tained since  the  judgment  was  entered  into  in  this  cause,  or 
since  the  debt  in  this  cause  was  due. 

It  appeared  that  a commission  of  bankruptcy  was  issued 
against  the  defendant  on  the  4th  of  June  1844,  and  after  the 
entering  of  judgment  and  issuing  of  the  first  execution 
against  defendant  in  this  cause.  The  certificate  of  bank- 
ruptcy of  a defendant  signed  by  Miles  O’Reilley,  Esq.,  judge 
of  the  District  Court,  was  dated  11th  November  1844,  and 
was  confirmed  by  the  Court  of  Review  on  the  25th  of  April 
1845.  The  alias  writ  of  Sci.  Fa.  against  goods  now  moved 
against  was  issued  on  the  9th  of  May  1856,  in  an  action  of 
assumpsit,  directed  to  the  sheriff  of  the  County  of  Brant, 
and  directed  the  levy  of  £31  19s.  9d.  damages  and  costs,  with 
interest  from  the  20th  of  November  1843,  probably  the  day 
of  the  entry  of  judgment. 

A.  Crooks  shewed  cause  and  filed  the  affidavit  of  the 
plaintiff,  in  which  he  stated  that  at  the  time  of  issuing  the 
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writ  of  execution  moved  against  he  was  not  aware,  nor  did 
he  know  of  the  bankruptcy  of  the  defendant,  or  of  his  having 
obtained  a certificate  therein  which  would  have  the  effect 
of  defeating  the  judgment  in  this  cause  ; that  the  writ  of 
execution  was  issued  bona  fide,  and  without  any  intention 
of  harassing  the  said  defendant ; that  if  he,  the  defendant, 
had  informed  him,  the  plaintiff,  of  his  discharge  in  bank- 
ruptcy therefrom,  further  proceedings  on  the  said  writ  would 
have  been  stayed. 

Richards,  J. — By  section  59  of  the  provincial  statute  7 
Yic.  ch.  10,  it  is  enacted  that  every  bankrupt  who  shall  have 
duly  appeared  and  made  a disclosure,  &c.,  shall  be  discharged 
from  all  debts  due  by  him  at  the  date  of  the  commission,  and 
from  all  claims  and  demands  made  proveable  under  the  com- 
mission, in  ease  he  shall  obtain  a certificate. 

By  section  64,  provision  is  made  that  any  person  arrested 
for  a debt  proveable  under  the  commission  shall  be  dis- 
charged on  filing  common  bail,  and  may  plead  that  the  cause 
of  action  accrued  before  he  became  bankrupt;  and  if  arrested 
in  execution  on  a judgment  obtained  before  the  confirmation 
of  his  certificate,  the  judge  shall  order  any  officer  having  the 
bankrupt  in  custody  to  discharge  him  without  fee. 

Section  65  provides  that  a promise  to  pay  any  debt  from 
which  the  bankrupt  is  discharged  by  certificate  shall  be  void, 
unless  the  same  shall  be  in  writing. 

There  is  no  express  provision  in  the  statute  as  to  how  relief 
is  to  be  obtained  when  an  execution  shall  be  issued  against 
the  goods  of  the  bankrupt,  and  he  shall  have  obtained  his 
certificate  on  a judgment  entered  up  before  he  shall  so  have 
obtained  it.  It  has  been  suggested  that  it  could  be  obtained 
under  an  audita  querela,  and  therefore  it  ought  not  to  be 
granted  in  this  summary  way.  The  matter,  however,  is  ex- 
pressly discussed  and  decided  in  the  case  of  Barrow  v.  Poile 
(1  B.  & Ad.  629),  under  precisely  similar  provisions.  Lord 
Tenterden  there  observes:  “I  think  we  should  not  give  effect 
to  the  words  of  that  section,  which  provides  that  the  bankrupt 
obtaining  his  certificate  shall  be  discharged  from  every  de- 
mand proveable  under  the  commission,  if  we  were  to  reject 
the  present  application,  and  put  the  defendant  to  the  course 
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which  has  been  suggested.”  There  is  no  doubt  the  debt  on 
the  judgment  in  this  action  was  proveable  under  the  commis- 
sion, and  that  the  defendant  is  therefore  entitled  to  the  relief 
sought.  The  rule  setting  aside  the  execution,  must  he  made 
absolute  with  costs,  defendant  consenting  to  undertake  not 
to  bring  any  action. 

Rule  absolute. 


Perley  y.  Loder. 

Verdict  subject  to  arbitration — Time  for  moving  against  award. 

Where  a verdict  was  taken  subject  to  arbitration,  and  an  award 
made  on  the  first  day  of  term,  which  defendant  became  aware  of 
on  the  following  Monday — Held,  that  a motion  to  set  it  aside  made 
on  the  last  day  of  term  was  too  late. 

On  the  last  day  of  term,  A.  Crooks  moved  to  set  aside  the 
award  in  this  case,  in  which  a verdict  was  taken  at  the  last 
assizes  at  Brantford  for  the  plaintiff,  with  £500  damages,  sub- 
ject to  be  reduced  or  a verdict  entered  for  the  defendant,  or 
a non-suit;  and  it  was  agreed  that  all  matters  in  difference  in 
the  cause  between  the  parties  should  be  referred  to  the  arbi- 
tration of  Douglas  Stevenson,  of  Brantford,  merchant,  his 
award  in  writing  to  be  made  and  published  on  or  before  the 
1st  of  June  1856,  with  power  to  enlarge  at  the  request  of  the 
plaintiff  as  he  should  think  fit.  The  time  was  only  enlarged 
until  the  5th  of  June,  and  on  the  4th  the  award  was  made, 
by  which  the  verdict  was  directed  to  stand,  but  the  damages 
to  be  reduced  to  $238  5s.  2d.  • The  defendant  became  aware 
of  the  award  on  the  9th,  the  first  Monday  in  term. 

This  application  was  made  upon  affidavits  alleging  miscon- 
duct in  the  arbitrators,  which  it  is  unnecessary  to  notice,  as 
the  judgment  does  not  proceed  upon  them,  but  upon  the 
objection  taken  that  the  defendant  was  too  late  in  moving. 

Richards,  J. — I think  the  application  in  this  case  not 
made  in  time.  The  rule  is  laid  down  in  Russell  on  Awards,  2d 
Ed.  page  641  as  follows:  “When  a verdict  is  taken  at  Nisi 
Prius,  subject  to  a reference,  and  the  “ cause  only,”  or  (what 
is  the  same  thing,)  “ all  matters  in  difference  in  the  cause,” 
are  referred,  and  the  arbitrator  is  put  merely  into  the  place  of 
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the  jury:  his  award  is  looked  upon  as  a verdict;  and  a motion 
to  set  aside  the  award  must  in  ordinary  cases  he  made  within 
the  time  limited  for  the  motion  in  arrest  of  judgment,  or  a 
new  trial — viz.,  within  the  first  four  days  of  teirm  which  occur 
next  after  the  publication  of  the  award.  Hence  if  the  award 
be  made  and  published  to  the  parties  in  vacation,  the  appli- 
cation must  in  general  be  made  within  the  first  four  days  of 
the  following  term;  if  in  the  middle  of  term,  within  the  four 
succeeding  days  of  the  same  term.”  The  cases  of  Riccard  v. 
Kingdom,  and  Paxton  v.  Great  North  of  England  Railway 
Co.,  reported  in  3 D.  & L.  773,  are  quoted  as  authority.  It 
is  contended  that  this  is  not  an  inflexible  rule,  and  that  when 
special  reasons  are  shewn  for  the  delay  the  court  will  hear 
the  motion;  hut  here  no  special  reasons  are  given  for  the 
delay.  The  award  was  made  on  the  4th  of  June,  the  first 
Wednesday  of  the  term.  Defendant  admits  he  was  aware  on 
Monday,  the  9th  of  June,  that  the  award  was  made,  hut  does 
not  move  against  it  until  Saturday  the  last  day  of  term,  the 
14th  of  June,  and  shews  no  reason  for  delay.  I think  the 
application  too  late,  and  there  can  he  no  rule. 

Rule  refused. 


In  re  Arbitration  between  Daniel  Manley,  and- 
Robert  Anderson  and  Robert  Wyllie. 

Award — Attachment — Uncertainty. 

Where  an  award  is  vague  in  its  provisions,  and  defendants  swear 
that  it  is  impossible  to  comply  with  them  owing  to  the  uncertainty, 
an  attachment  will  be  refused,  though  there  may  be  reason  to 
believe  that  the  parties  knew  well  what  was  intended. 

A difference  having  arisen  between  the  parties  on  account 
of  an  injury  alleged  to  he  sustained  by  reason  of  Anderson 
and  Wyllie,  who  owned  a mill  on  the.  same  stream  and  below 
a mill  of  Manley’s,  throwing  hack  water  on  the  latter,  an 
action  was  brought  for  damages,  and  that  action  was  with- 
drawn, and  the  parties  agreed  to  submit  all  matters  in  differ- 
ence between  them  touching  the  premises  to  the  award  of 
Andrew  Elliott  of  Galt,  manufacturer,  James  Wilson  of  the 
same  place,  manufacturer,  James  Brown  of  North  Dumfries, 
yeoman,  David  Allan  of  Guelph,  manufacturer,  Frederick 
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George  of  Guelph,  miller,  John  Chapman  of  Galt,  merchant, 
and  William  Robinson  of  the  same  place,  merchant,  or  a 
majority  of  them,  with  full  power  to  make  any  award  and 
decision  in  the  premises  which  they  might  consider  the 
justice  of  the  case  demanded;  the  costs  of  the  suit  and  all 
costs  of  arbitration  to  he  in  the  discretion  of  the  arbitrators, 
and  the  award  to  he  made  in  writing  on  or  before  the  5th  day 
of  February  1856.  A majority  of  the  arbitrators  (three  out 
of  the  seven  dissenting)  made  an  awards  hearing  date  the  5th 
of  February,  1856,  by  which  all  the  issues  in  the  action  were 
found  in  favor  of  the  plaintiff  Manley,  and  damages  were 
given  to  the  amount  of  £25,  together  with  costs  of  suit  and 
the  costs  of  arbitration  as  between  the  plaintiff  and  his  at- 
torney, and  also  the  charges  of  the  arbitrators,  which  charges 
were  fixed  at  £137  9s.  Id.,  including  costs  of  award  in  dupli- 
cate ; which  damages  and  costs  of  suit  and  reference 
were  directed  to  he  paid  by  the  defendants  Anderson  and 
Wyllie  to  John  Miller,  Esq.,  of  Galt,  attorney  for  Daniel 
Manley,  at  Mr.  Miller’s  office  in  Galt,  on  Tuesday  the  15th 
day  of  February.  1856,  between  the  hours  of  ten  in  the  fore- 
noon and  one  in  the  afternoon,  on  payment  whereof  all  fur- 
ther proceedings  in  the  suit  to  he  stayed. 

The  said  award  also  ordered  that  Robert  Anderson  and 
Robert  Wyllie  should,  within  ninety  days  from  notice  of  that 
award,  lower  or  reduce  the  new  portion  of  the  dam  mentioned 
in  the  bonds  of  submission  and  pleadings  in  the  said  suit,  to 
the  height  of  the  original  dam;  and  further,  that  the  last 
named  parties  shall  not  use  brackets  upon  the  said  dam, 
except  in  low  water,  and  then  not  to  the  injury  of  the  said 
Daniel  Manley’s  privilege. 

In  Trinity  term  last  a rule  RTisi  was  obtained  by  Manley, 
calling  upon  Anderson  and  Wyllie  to  shew  cause  on  the  first 
day  of  Michaelmas  term  why  an  attachment  should  not  he 
issued  against  them  for  non-performance  of  the  award,  and 
amongst  other  things  for  not  having  within  ninety  days  from 
notice  of  the  said  award  lowerer  or  reduced  the  new  portion 
of  the  dam  mentioned  in  the  bond  of  submission  and  plead- 
ings in  the  suit  referred  to  in  the  said  award  to  the  height  of 
the  original  dam.  No  application  was  made  to  set  aside  the 
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award,  bat  on  the  argument  of  the  rule  for  an  attachment 
various  objections  were  urged  against  the  validity  of  the 
award: — 1st.  That  all  the  arbitrators  who  joined  in  making 
it  did  not  execute  it  at  the  same  time.  2nd.  That  the  arbi- 
trators exceeded  their  authority  in  awarding  costs  as  between 
attorney  and  client.  3rd.  That  the  award  is  uncertain,  and 
not  final,  in  not  fixing  the  height  of  the  dam  or  shewing 
specifically  how  much  the  dam  should  be  reduced:  that  it  is 
not  final,  because  it  does  not  stay  proceedings  in  the  suit 
until  payment  of  costs,  &c.,  and  the  costs  have  been  wrongly 
awarded  as  between  attorney  and  client.  4th.  That  the  award 
directs  that  the  defendants  shall  not  use  brackets  except  at 
low-water  mark,  and  then  not  to  the  injury  of  the  plaintiff’s 
privilege,  without  defining  such  privilege. 

In  support  of  these  objections  affidavits  were  filed  on  the 
part  of  the  defendants,  and  it  was  sworn  that  it  was  impos- 
sible for  them  to  comply  with  the  award,  as  they  could  not 
tell  or  say,  and  did  not  know  what  was  meant  or  wished  to  be 
understood  by  the  words,  “ the  new  portion  of  the  dam  men- 
tioned in  the  submission  and  pleadings  in  the  said  suit,”  used 
in  the  said  award:  that  the  defendants  some  time  since  built 
an  extension  to  the  said  dam  upon  their  own  land,  so  as  to 
prevent  the  water  breaking  away  the  side  of  the  bank  at  the 
end  of  the  dam,  and  that  the  other  end  of  the  dam  sunk 
several  times,  and  had  been  repaired  by  putting  new  pieces 
of  wood  upon  the  top  of  the  portion  which  sunk,  so  as  to 
keep  it  as  high  as  the  supposed  height  of  the  original  dam  as 
near  as  could  be;  and  that  the  defendants  could  not  say  with 
any  certainty  what  portion  was  meant,  or  if  either  of  these 
portions  was  meant  by  the  arbitrators,  as  constituting  the 
new  portion  of  the  dam,  nor  did  the  award  point  out  the 
height  of  the  original  dam;  to  a level  with  which  the  new 
portion  is  to  be  reduced,  though  the  height  of  the  original 
dam  was  a matter  in  dispute  between  the  parties. 

On  the  other  hand  affidavits  were  filed  to  shew  that  the 
new  portion  of  the  defendant’s  dam  must  be  perfectly  well 
known  to  them,  and  that  the  putting  new  piers  of  wood  on 
the  top  of  the  dam  in  the  name  of  repairs  was  in  fact  the 
injury  complained  of. 
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McLean,  J. — It  is  not  necessary  to  examine  particularly 
the  several  objections  urged  against  the  award,  either  of 
which,  if  shewn  to  be  well  founded,  would  be  quite  sufficient 
to  prevent  an  attachment  being  issued  to  enforce  it.  Without 
considering  these,  it  is  enough  that  the  defendants  swear  that 
it  is  impossible  for  them  to  comply  with  its  provisions  from 
their  uncertainty  as  to  the  meaning.  I cannot  take  it  upon 
myself  to  authorize  an  attachment  to  issue  to  compel  the  per- 
formance of  an  award  so  vague  in  its  terms,  though  there 
may  be  good  reason  to  believe  that  the  parties  are  perfectly 
well  aware  of  its  object  and  the  extent  of  its  directions,  but 
must  leave  the  plaintiff  in  the  suit  to  his  action  on  the  award, 
in  which  it  will  of  course  be  competent  for  the  defendants  to 
question,  on  the  grounds  that  they  have  urged,  the  validity 
of  that  instrument.  liule  discharged. 


In  re  Anderson  v.  Cotton. 

Arbitration — Award  of  indemnity — Notice  to  third  arbitrator — Mistake  in 
reading  notice. 

The  submission  referred  the  cause  and  all  matters  in  difference  be- 
tween the  parties  to  A.,  C.  & G.  or  any  two  of  them,  with  a provi- 
sion that  if  any  one  of  the  arbitrators  should  not  attend  at  any 
time  the  other  arbitrators  might  proceed  with  the  reference  from 
time  to  time,  after  four  days  personal  notice  of  the  time  of  sitting 
being  given  from  time  to  time  to  said  arbitrator. 

C.  & G.,  two  of  the  arbitrators,  made  an  award,  reducing  the  verdict, 
which  had  been  taken  for  £3,000,  to  a named  sum;  and  directing 
that  the  plaintiff,  on  request,  should  execute  a bond  in  a certain 
penalty  conditioned  to  indemnify  defendant  against  two  suits 
specified. 

Meld,  that  the  award  of  indemnity  was  authorised. 

As  to  the  third  arbitrator,  A.,  it  appeared  that  a letter  was  addressed 
to  him  by  C.,  stating  that  the  writer  and  G.  had  named  “ Wednes- 
day next  the  11th  inst.,  at  half-past  five  here  (my  office),  for 
making  up  and  executing  the  award.”  A.,  the  third  arbitrator, 
swore  that  he  read  and  understood  the  words  “ at  half-past  five 
here,”  as  “without  fail  for  here;”  that  he  never  knew  of  the  time 
appointed  for  making  up  the  award,  and  that  on  the  11th,  at 
about  a quarter  past  two,  he  called  at  C.’s  office,  and  after  wait- 
ing about  for  five  minutes  and  finding  no  one  there,  went  away; 
but  it  did  not  appear  that  he  made  any  effort  to  ascertain  the  hour 
of  meeting. 

Meld,  that  the  notice  to  him  was  sufficient — (See  the  facts  more  fully 
stated  below).  [Practice  Court,  T.  T.,  1856] 

The  rule  of  reference  in  this  case  provided  that  the  cause 
and  all  matters  in  difference  between  the  parties,  not  includ- 
ing matters  in  difference  between  plaintiff  and  the  defendant 
and  one  Manning,  should  be  referred  to  Messrs.  C.  E.  Ander- 
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son,  Crooks,  and  Gray,  or  any  two  of  them,  by  whom  the  ver- 
dict for  £3,000  might  be  increased,  reduced,  or  entered  for 
defendant,  with  a clause,  “ that  if  any  one  of  the  .arbitrators 
should  not  attend  at  any  time,  the  other  arbitrators  might 
proceed  with  the  reference  from  time  to  time,  after  four  days 
personal  notice  of  the  time  of  sitting  being  given  from  time 
to  time  to  said  arbitrator.” 

An  award  was  made  on  the  11th  of  June  1856,  by  Messrs. 
Gray  and  Crooks,  reducing  the  verdict  to  £538  10s.  2d.,  costs 
of  suit  to  be  paid  by  defendant,  costs  of  reference  in  certain 
proportions:  that  the  plaintiff,  on  request,  should  execute  a 
bond  in  a named  penalty,  conditioned  to  indemnify  defendant 
against  a suit  pending,  wherein  one  Kissock  was  plaintiff  and 
the  defendant  Anderson  and  one  Cotton  defendants,  and 
against  all  actions  arising  from  the  note  in  said  action  or  the 
monies  received  thereunder;  and  also  against  another  suit 
pending  wherein  Hanscome  was  plaintiff  and  the  now  plain- 
tiff in  this  action  and  R.  Cotton  defendants,  and  against  all 
actions  in  respect  of  this  note  on  which  last  mentioned  action 
was  brought,  or  in  relation  thereto  or  the  monies  received 
thereunder. 

Leith,  for  plaintiff  Cotton,  obtained  a rule  -Nisi  to  set  aside 
this  award,  on  the  ground  that  due  notice  was  not  given  to 
C.  E.  Anderson,  one  of  the  arbitrators,  of  the  time  appointed 
for  making  up  the  award,  and  that  it  was  made  up  and  pub- 
lished without  notice  to  him,  or  his  being  consulted  as  to 
said  award;  or  on  the  ground  that  the  arbitrators  exceeded 
their  authority  in  directing  the  bond  of  indemnity  to  be 
given,  and  the  bond  to  be  given  is  not  sufficiently  certain 
or  specific. 

M.  C.  Cameron  shewed  cause. 

The  motion  was  supported  in  an  affidavit  of  the  arbitrator, 
Mr.  Anderson,  to  the  effect  that  he  entered  upon  the  refer- 
ence, heard  the  evidence,  and  at  different  times  expressed 
himself  as  entertaining  different  views  from  the  other  arbi- 
trators: that  he  did  not  concur  in  the  award,  and  considered 
the  sum  awarded  as  excessive:  that  on  the  7th  June  he  re- 
ceived from  his  co-arbitrator,  Mr.  Crooks,  a letter  annexed 
to  his  affidavit. 

This  letter  was  a notice  that  the  writer  and  the  other 
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arbitrator  one  Gray,  had  named  “ Wednesday  next,  the  lltli 
inst.,  at  half-past  five,  here  (my  office),  for  making  np  and 
executing  the  award/’  Mr.  Anderson  swore  he  read  and 
understood  the  words  in  this  letter,  “ at  half -past  five,  here,” 
as  meaning  and  reading,  “ without  fail  for  here,”  and  not  as 
specifying  any  time  for  the  meeting:  that  he  never  knew  up 
to,  at,  or  before  the  time  of  making  the  award,  of  any  time 
appointed  for  making  and  executing  the  same:  that  on  the 
11th  of  June,  at  about  a quarter-past  two  in  the  afternoon, 
he  called  at  Mr.  Crooks’  office,  and  did  not  find  any  person 
there,  u and  after  waiting  about  five  minutes,  and  finding  no 
person  in  the  said  office,  left  the  same.” 

Another  affidavit  of  Mr.  Anderson  stated  that  he  never 
was  consulted  as  to  what  the  award  should  be,  and  never 
met  his  co-arbitrators  to  consider  the  evidence,  “and  never 
positively  declined  so  to  do,  but  on  the  contrary  desired  so 
to  do.” 

In  support  of  the  award  the  affidavits  of  Messrs.  Crooks 
and  Gray  and  a clerk  of  Mr.  Crooks  were  filed. 

Mr.  Crooks  stated  that  the  reference  was  commenced  in 
January  last,  and  many  meetings  held,  and  plaintiff’s  testi- 
mony closed  on  the  31st  of  March,  and  defendant  was  then 
called  on  for  his  defence:  that  it  became  evident,  during  the 
reference,  that  defendant  was  doing  his  utmost  to  render  the 
reference  abortive,  and  that  Anderson  was  assisting  him  to 
further  that  object:  that  Anderson  several  times  declared 
that  plaintiff  was  not  entitled  to  an  award  for  anything;  that 
there  was  no  use  in  taking  evidence,  as  far  as  he  was  con- 
cerned, as  his  mind  was  made  up.  A letter  was  annexed  to 
this  affidavit  from  Anderson  to  Crooks,  dated  16th  of  May, 
refusing  to  attend  an  appointment,  complaining  of  certain 
matters  not  necessary  to  notice  here,  and  giving  his  views  on 
the  case — that  the  plaintiff  should  not  be  allowed  a farthing 
until  he  furnished  a cash  book  and  ledger  complete,  and  ac- 
counts properly  posted  up,  and  suggesting  that  the  arbitrators 
should  suspend  proceedings  till  a certain  “ Pollock  note  mat- 
ter ” should  be  decided.  After  this  letter,  however,  Mr.  An- 
derson did  attend,  and  signed  with  Mr.  Crooks  an  enlarge- 
ment to  the  15th  of  June.  An  appointment  had  been  made 
for  the  6th  of  June,  which  Crooks  and  Gray  attended,  and 
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made  a minute  of  their  views.  On  the  7th  a letter  also  an- 
nexed was  received  from  Anderson,  stating  he  had  not  re- 
ceived notice  for  that  meeting  till  too  late  to  attend:  that  he 
was  leaving  home  that  afternoon,  but  would  return  on  Tues- 
day following,  and  any  day  after  that  would  suit  him:  that 
Gray  and  Crooks,  to  meet  Anderson’s  views,  appointed  Wed- 
nesday, June  11,  to  make  up  the  award.  On  the  7th  the  mo- 
tion for  the  11th  of  June  meeting,  annexed  to  Anderson’s 
affidavit,  was  received  by  him.  Mr.  Crooks  stated,  that  on  the 
day  appointed,  on  coming  into  his  office  a few  minutes  after 
two,  he  found  Anderson’s  card  marked,  "two  o’clock”:  that 
he  inquired  of  a clerk  in  the  adjoining  room  if  Anderson  had 
been  there  for  him;  that  the  clerk  told  him  he  had  been  there 
the  whole  of  Crooks’  absence,  and  Anderson  had  not  come 
into  his  room  to  make  enquiry:  that  Crooks  and  Gray  would 
have  further  enlarged  the  time  had  they  not  believed  that 
Anderson’s  absence  was  intentional:  that  he  had  often  said  he 
would  allow  no  claim  against  defendant,  &c.:  that  at  the  ap- 
pointed time  he  and  Gray  executed  the  award:  that  the  notes 
against  which  an  indemnity  bond  was  awarded  formed  part  of 
the  matters  in  difference  submitted  to  the  arbitrators. 

Mr.  Crooks’  affidavit  was  most  strongly  supported  by  Gray,, 
and  also  by  his  clerk,  who,  to  the  best  of  his  remembrance, 
swore  to  the  matters  stated  by  Crooks  as  to  him.  Mr.  Gray 
further  said  he  had  reason  to  know  and  did  verily  believe  that 
Anderson  was  in  the  immediate  neighborhood  when  the 
award  was  made,  and  might  have  been  present  if  so  inclined. 

Voluminous  minutes  of  the  reference  were  put  in,  shewing 
that  it  was  of  a protracted  and  most  expensive  character. 

Hagarty,  J. — The  first  question  is  one  of  fact — had  Mr. 
Anderson  notice  of  the  meeting  at  which  the  award  was 
agreed  on  and  executed?  The  letter  from  Mr.  Crooks,  with 
such  notice,  is  annexed  to  the  affidavit.  On  the  face,  of  it  it 
conveys  notice.  It  was  received  in  time,  and  the  only  diffi- 
culty is,  that  Mr.  Anderson  swears  he  read  certain  words  as 
meaning  wholly  different  words.  I do  not  consider  that  any 
person  conversant  with  various  kinds  of  writing  could  have 
much  difficulty  in  decyphering  the  true  meaning  of  the  letter. 
Mr.  Anderson  is  stated  to  be  a gentleman  in  a position  cal- 
culated to  familiarize  him  with  varying  handwriting.  The 
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words  ought  certainly  to  have  been  written  more  plainly,  hut 
I cannot  possibly  understand  any  literate  person  reading,  “ at 
half -past  five,  here,  as,  “without  fail  for  here.”  To  say 
nothing  of  the  improbable  awkwardness  of  such  a mode  of 
expression,  I am  at  a total  loss  to  understand  how  the  word 
“ without  ” can  be  read.  Mr.  Anderson  does  not  say  that  he 
submitted  the  letter  to  any  one  to  assist  in  decyphering  it; 
and  I regret  to  add  that  his  affidavit  does  not  in  any  way  in- 
duce me  to  believe  that  any  attempt  was  made  by  him  in  good 
faith  to  find  out  the  hour  really  fixed  for  the  meeting,  which 
he  knew  was  to  be  on  Wednesday,  at  Mr.  Crooks’  office.  His 
casually  calling  at  two  o’clock,  and  waiting,  as  he  says,  about 
five  minutes,  in  no  way  satisfies  my  mind  that  he  used  even 
ordinary  care  to  ascertain  the  time.  In  point  of  fact  a notice 
was  served  as  required  by  the  submission.  It  is  produced  and 
is  correct,  and  its  receipt  admitted.  I do  not  see  how  it  can 
be  rejected  in  the  testimony  now  before  the  court. 

Mr.  Anderson  knew  the  day  appointed,  and  conceding  to 
him  that  he  mistook  the  words  naming  the  hour,  I consider, 
he  was  bound  to  do  much  more  than  he  really  did  to  clear  up 
any  difficulty  on  that  head.  It  was  as  much  his  business  and 
duty  as  it  was  the  business  and  duty  of  Mr.  Crooks  or  Mr. 
Gray  to  attend  to  the  meetings  of  the  arbitrators,  and  to 
arrange  respecting  them;  and  I decline,  on  my  part,  to  con- 
sider his  five  minutes  call  at  Mr.  Crooks’  office,  under  the 
circumstances,  at  an  hour  arbitrarily  selected  by  himself,  as 
at  all  a compliance  with  his  duty  in  the  premises.  A very 
slight  exertion  on  his  part  could  have  readily  furnished  him 
with  precise  information  as  to  the  hour  of  meeting,  had  he 
desired  it. 

I am  aware  that  the  point  now  to  be  considered  is 
whether  Mr.  Cotton,  the  person  moving  against  this  award, 
should  be  bound  by  it,  when  made  without  the  presence  of 
the  three  persons  by  whose  joint  judgment  he  contracted  to 
be  bound;  but  looking  at  the  clause  in  the  submission  as  to 
notice,  I must  consider  that  it  meant  such  a notice  as  would 
be  reasonably  sufficient  for  any  person  of  ordinary  intelli- 
gence, who  by  reasonable  attention  could  have  been  enabled 
to  attend  the  reference  if  thereto  disposed. 
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I am  of  opinion  the  award  is  good  against  this  objection. 
The  legality  of  the  indemnity  awarded  remains  to  he  con- 
sidered. There  is  not  any  very  precise  authority  on  the  point. 
Mr.  Rnssell  says,  “ It  is  not  quite  clear  nnder  what  circum- 
stances an  indemnity  may  be  awarded.  There  must,  it  seems, 
be  a certain  degree  of  necessity  from  the  nature  of  the  case 
to  warrant  such  a step.”  Mr.  Watson  says  little  beyond 
citing  the  cases. — Watson,  181-182;  Billing,  137. 

Brown  v.  Watson  (6  Bing.  N.  C.  119)  is,  I consider,  a strong 
authority  in  favor  of  awarding  an  indemnity.  Tindal,  C.  J., 
cites  the  preceding  cases,  and  decides  in  favour  of  it.  Cooke 
v.  Whorwood  (2  Wms.  Saunders,  337),  Philips  v.  Knighttey 
(2  Strange,  903),  Fisher  v.  Pimbley  (11  East,  192).  I consider 
that  this  case  is  brought  within  the  rule  suggested  by  Mr. 
Russell,  and  that  there  was  “ a certain  degree  of  necessity, 
from  the  nature  of  the  case,  to  warrant  such  a step.” 

I do  not  see  how  the  arbitrators  could  have  otherwise 
finally  settled  the  matters  referred  to  them  than  by  requiring 
the  indemnity  directed.  They  have  named  the  penalty,  and 
sufficiently  described  the  bond  to  he  given. 

I consider  this  rule  must  he  discharged. 

Rule  discharged. 


G-ildersleeve  v.  Stewart. 

Award — Subsequent  agreement — Effect  of. 

G.  and  S.,  the  managers  of  certain  steamboats  running  in  opposi- 
tion, S.  having  only  one  boat  running  and  G.  two,  entered  into  a 
submission  to  arbitration  to  determine  the  terms  and  conditions  on 
which  the  opposition  should  be  settled  and  made  to  cease.  The 
arbitrators  awarded  that  each  party  should  run  one  boat  at 
different  hours,  and  that  S.  should  pay  G.  £150.  Afterwards  G. 
and  some  of  the  owners  of  the  steamers  for  which  S.  was  agent, 
entered  into  an  agreement  respecting  the  two  boats  which  by  the 
award  were  allowed  to  run,  which  stated  that  the  parties  had 
agreed  to  settle  the  disputes  between  them  as  steamboat  owners 
on  the  following  terms,  and  then  specified  the  hours  and  days  on 
which  the  boats  were  to  leave  the  different  ports;  but  it  was  ex- 
pressly declared  that  this  agreement  was  without  prejudice  to  any 
demand  which  G.  might  have  upon  S. 

Held,  That  G.’s  right  to  the  £150  awarded  was  not  affected  by  such 
agreement. 

[Practice  Court,  H.  T.,  1857.] 

This  was  an  application  for  attachment  for  non-perform- 
ance of  an  award. 

The  facts  of  the  case  are  stated  in  the  judgment. 
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Burns,  J. — We  must  look  to  the  submission  to  see  what 
it  was  that  was  in  dispute  between  the  parties  when  they 
referred  matters  to  arbitration,  and  not  to  the  different  ver- 
sions given  now  of  how  each  understood  it.  The  submission 
recites  that  a steamboat  opposition  had  been  in  existence  for 
some  time  past  between  certain  steamboats  of  which  Gilder- 
sleeve  was  the  agent  and  manager,  and  a certain  steamboat 
of  which  Stewart  was  the  agent  or  manager.  Power  was 
given  to  the  arbitrators  to  settle  and  determine  the  terms 
and  conditions  upon  which  the  opposition  should  be  settled 
and  made  to  cease,  and  also  the  controversies,  claims  and 
demands  touching  the  same,  should  be  arranged  and  finally 
settled.  It  appeared  as  a fact  that  Gildersleeve  had  two 
steamboats  running  on  the  waters  of  the  Bay  of  Quints,  and 
that  Stewart  had  one  boat.  The  arbitrators  made  their 
award  on  the  27th  of  July,  1854,  and  awarded  that  for  the 
remainder  of  the  season  Stewart  was  to  run  his  boat,  and 
that  Gildersleeve  should  run  one  of  his  boats  (naming  her), 
each  for  two  weeks  alternately  at  different  hours,  and  should 
change  every  two  weeks'  and  then  the  award  declares  that 
in  consequence  of  the  injury  and  damage  which  such  an 
arrangement  will  cause  and  occasion  to  the  other  steamboat 
business  of  the  said  Overton  Smith  Gildersleeve,  on  the 
waters  of  the  Bay  of  Quinte,  the  sum  of  £150  be  within 
sixty  days  from  this  date  paid  by  the  said  Alexander 
Stewart  to  the  said  Overton  Smith  Gildersleeve.  The  arbi- 
trators then  further  awarded  that  Stewart  should  have  the 
privilege  of  requiring  Gildersleeve  to  withdraw  his  other 
steamer  from  the  freight  and  passenger  business,  if  he 
pleased,  on  condition  of  giving  notice  to  that  effect  within  a 
week  from  the  date  of  the  award,  and  upon  the  boat  being 
withdrawn  Stewart  should  pay  Gildersleeve  the  further  sum 
of  £100.  Stewart  found  fault  with  the  arrangement  made 
by  the  award,  and  would  not  abide  by  it.  On  the  1st  of 
August  Gildersleeve  and  a part  of  the  owners  of  the  boat 
for  which  Stewart  was  agent,  entered  into  an  agreement 
respecting  the  two  boats  which  the  arbitrators  had  deter- 
mined should  be  run  by  two  weeks  alternately,  but  nothing 
is  said  about  the  other  boat  owned  by  Gildersleeve.  The 
8 Prac.  2. 
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agreement  entered  into  about  running  these  boats  recites 
that  the  parties  mutually  agree  that  the  disputes  and  the 
opposition  which  existed  between  the  parties  as  steamboat 
owners  should  cease  and  be  determined,  on  the  following 
terms,  and  then  follows  the  hours  and  days,  &c.,  for  the 
boats  leaving  the  different  ports.  The  agreement  con- 
tains this  clause:  It  is  hereby  declared  that  this  agreement 
is  without  prejudice  to  any  demand  the  said  Gildersleeve 
may  have  on  one  Alexander  Stewart.  Stewart  was  no  party 
to  this  agreement  in  any  way,  and  the  question  now  is, 
whether  this  subsequent  arrangement  made  between  Gilder- 
sleeve and  some  of  the  proprietors  of  the  boat  of  which  he 
was  the  agent,  affects  Gildersleeve’s  right  to  an  attachment 
for  the  non-payment  of  the  £150  awarded  to  be  paid  by 
Stewart. 

I am  of  opinion  that  Mr.  Gildersleeve’s  right  to  be  paid 
the  £150  is  not  affected,  and  that  the  agreement  saves  the 
right  to  him  to  enforce  it.  The  award  provides  for  the  pay- 
ment of  the  £150  by  reason  of  the  injury  and  damage  which 
the  arrangement  the  arbitrators  made  for  the  boats  running 
alternately  would  cause  and  occasion  to  the  other  steamboat 
business  of  the  said  Gildersleeve.  The  subsequent  agreement 
does  not  do  away  with  the  award  between  Gildersleeve  and 
Stewart;  it  only  modifies  the  terms  of  running  the  two#  boats 
which  the  award  had  provided  for,  and  leaves  matters  as  they 
were  upon  the  award,  and  says  that  the  agreement  is  not  to 
prejudice  any  demand  Gildersleeve  may  have  upon  Stewart. 
It  is  obvious  the  sum  awarded  to  be  paid  is  in  respect  of  the 
injury  to  the  other  steamboat  business  of  Gildersleeve  which 
the  arrangement  for  two  boats  would  occasion,  and  the  excep- 
tion in  the  subsequent  agreement,  that  it  should  not  preju- 
dice Gildersleeve’ s claim  upon  Stewart,  shews  that  the  agree- 
ment was  not  a substitution  for  the  award,  but  merely  a 
modification  of  the  terms  on  which  the  two  boats  were  to 
run  the  alternate  two  weeks. 

It  is  made  a question  whether  the  arbitrators  had  power  to 
award  the  sum  of  money  to  be  paid,  as  well  as  directing  the 
manner  in  which  the  boats  should  be  run.  I think  there  is 
no  doubt  on  this  point.  They  had  power  even  to  directing 
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money  to  be  paid,  in  order  to  cause  the  opposition  between 
them  to  be  settled  and  made  to  cease. 

It  appears  to  me  there  is  no  valid  objection  against  the 
enforcing  payment  of  the  £150.  The  attachment  must 
therefore  be  ordered,  but  let  it  lie  in  the  office  for  two 
months. 


Sinclair  v.  Baby  et  al. 

Glendining  v.  “ “ 

Hutchinson  v.  “ “ 

Sheriff’s  sureties — Judgments  exceeding  their  liability — Staying  proceed- 
ings— 3 W.  IV.,  ch.  8. 

Whore  several  executions  had  been  obtained  against  the  sheriffs 
sureties  exceeding  the  amount  of  their  bond,  which  was  in  £125 
each,  they  were  directed  by  the  judge  in  Chambers  to  pay  the 
amount  of  their  respective  liabilities  into  the  hands  of  the  sheriff 
to  whom  the  executions  were  directed,  with  the  costs,  and  then, 
upon  application  to  the  court,  proceedings  against  them  were 
stayed. 

[Practice  Court,  H.  T„  1857.] 

An  application  was  made  to  Mr.  Justice  Burns  in  Cham- 
bers to  stay  all  proceedings  upon  the  different  writs  of  fi.  fa. 
in  these  three  cases,  and-  to  determine  upon  which  writ  of 
execution  the  amount  of  the  defendants’  liability  should  be 
paid.  The  defendants  were  the  late  sheriff  of  the  county  of 
Essex  and  two  of  his  sureties,  sued  upon  the  sheriff’s 
covenant  given  in  pursuance  of  the  statute  3 W.  IV., 
ch.  8,  sec.  2,  the  amount  in  which  the  sheriff  was  bound 
being  £500,  and  the  sureties,  the  other  two  defendants, 
in  £125  each,  and  the  sureties  desired  to  pay  the  £125 
each,  but  wished  that  a judge  of  the  court  should  deter- 
mine to  whom  it  should  be  paid.  It  appeared  that  the 
suits  of  the  three  plaintiffs  were  all  proceeding  about  the 
same  time,  and  the  executions  came  into  the  hands  of  the 
present  sheriff  nearly  at  the  same  time.  Under  these 
circumstances  the  learned  judge  declined  to  grant  any  sum- 
mons, but  directed  the  defendants  first  to  pay  the  amount  of 
their  respective  liabilities  into  the  hands  of  the  sheriff,  whose 
duty  it  was  to  determine  the  order  of  priority,  or  if  there 
was  any  doubt  upon  that  point  by  reason  of  there  being  a 
limited  sum  as  the  liability  of  each  surety,  he  might  apply 
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to  the  court;  and  after  having  paid  the  money  to  the  sheriff 
then  might  apply  for  relief.  Accordingly,  on  the  16th  of 
December,  1856,  the  sureties  paid  the  sum  of  £125  each  into 
the  hands  of  the  sheriff,  and  on  the  22nd  of  December 
obtained  a summons  from  Sir  J.  B.  Robinson,  C.  J.,  to  shew 
cause  why  all  further  proceedings  upon  the  writs  of  fi.  fa. 
should  not  he  stayed.  The  parties  were  heard  upon  the 
summons  on  the  30th  of  December  before  Mr.  Justice 
McLean,  who  ordered  all  proceedings  to  he  stayed  until  the 
first  day  of  this  term,  on  the  defendants  paying  the  amount 
of  the  costs  of  the  said  executions.  The  defendants  paid, 
the  costs  on  the  31st  of  January,  1857,  and  in  this  term 
obtained  a rule  nisi,  calling  upon  the  different  plaintiffs  to 
shew  cause  why  further  proceedings  should  not  he  stayed 
against  them. 

Burns,  J. — In  the  argument  it  was  suggested  that 
possibly  the  sureties  may  not  have  paid  the  money  bona  fide 
on  their  own  behalf,  hut  may  have  obtained  the  means  from 
the  sheriff  to  satisfy  the  amount  for  which  they  were  sureties. 
That  did  not  appear  very  likely  to  be  the  case,  as  it  would 
seem  from  the  sheriffs  affidavit  that  the  late  sheriff  was 
insolvent,  hut  I allowed  the  defendants  to  file  affidavits  that 
the  amount  of  their  respective  liabilities  and  the  costs  were 
in  truth  paid  from  their  own  means,  and  to  deny  all  collusion 
with  the  late  sheriff,  and  this  has  been  done. 

The  defendants  — that  is,  the  sureties  — in  these  three 
actions  could  not  plead  the  payment  of  all  or  any  part  of 
the  sums  for  which  they  were  liable,  neither  would  the  plea 
of  pendency  of  the  first  action  have  been  any  bar  to  the 
others,  so  that  until  the  actual  payment  of  the  amount  the 
defendants  were  powerless.  If  the  money  had  been  paid 
before  judgment  against  themselves,  it  might  have  been 
questioned  whether  it  was  rightly  paid  Or  not,  so  that  the 
defendants  had  no  other  way  safely  to  act  than  to  allow  the 
suits  to  proceed  to  judgment  against  themselves,  and  then  to 
apply  to  the  equitable  jurisdiction  of  the  court  to  stay  further 
proceedings  after  payment  of  the  amount,  and  this  course 
subjected  the  defendants  to  the  payment  of  the  costs  in 
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addition  to  payment  of  the  amount  of  the  covenant.  The 
13th  section  of  the  act  quoted  enacts  that  if  the  surety  shall 
have  paid  or  shall  he  liable  to  pay  any  sum  or  sums  equal  to 
the  sum  for  which  he  shall  have  become  security,  the  cove- 
nant as  to  him  shall  be  taken  and  deemed  to  he  discharged 
and  satisfied,  as  to  any  claim  or  demand  thereon  beyond  the 
amount  of  such  payment  or  liability.  The  amount  of  Glen- 
dining’s execution  is  indorsed  as  £232  3s.  8d.,  besides 
interest  and  costs;  therefore  one  of  the  defendants  must 
necessarily  he  taken  to  he  discharged  on  payment  of  the  £125, 
and  the  other  to  the  extent  of  his  liability  for  a sufficient 
sum  to  make  the  residue.  The  amount  of  the  execution 
in  favour  of  Sinclair  is  £311  16s.,  besides  interest  and  costs, 
and  therefore  on  one  or  the  other,  or  both  of  these  executions, 
the  whole  amount  of  the  covenant  must  he  held  to  he  dis- 
charged. 

The  rule  therefore  should  be  made  absolute  for  staying  all 
further  proceedings  in  these  actions,  upon  the  judgments 
and  executions  in  these  cases,  as  against  Charles  Baby  and 
Isaac  Ouillette,  on  payment  of  costs  of  this  application. 


McNulty  v.  Jobson. 

Jobson  v.  McNulty. 

A rMtration — TJnd  er  taking — W avver — M isco  nduct. 

Held,  that  the  undertaking  set  out  below,  given  on  the  last  day  of 
term,  was  not  merely  a consent  to  the  award  being  moved  against 
on  that  day,  but  a waiver  of  any  objection  as  to  time,  so  that  the 
motion  might  be  made  in  the  following  term. 

Held,  also,  that  on  the  merits  the  award  was  bad,  the  arbitrators 
having  examined  a witness  in  the  absence  and  without  the  know- 
ledge of  one  of  the  parties. 

[Practice  Court,  H.  T.f  1857.] 

These  actions  were  at  the  spring  assizes  for  the  city  of 
Toronto,  1856,  referred  to  arbitrators,  who  on  the  28th  of 
June,  1856,  made  their  award  in  both  cases  in  favour  of 
McNulty.  On  the  6th  of  September,  1856,  Mr.  R.  Dempsey, 
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the  attorney  for  McNulty,  gave  Mr.  Boulton,  the  attorney 
for  Jobson,  an  undertaking  in  these  words: 

In  the  Common  Pleas. 

In  the  matter  of  arbitration  in  these  cases 
I consent  to  waive  any  objection  as  to  the  time 
of  moving  against  the  award,  should  the  court 
see  tit  to  entertain  the  motion  on  other  grounds, 
a delay  having  occurred  on  our  part  in  fur- 
nishing copies  of  the  award,  &c. 

R.  Dempsey, 

Attorney  for  McNulty. 

Dated  Saturday,  6th  of  Sept.,  1856. 

That  Saturday  was  the  last  day  of  Trinity  Term.  In  the 
following  term  (Michaelmas)  an  application  was  made  on  the 
24th  of  November,  being  the  second  Monday  in  that  term, 
to  set  aside  the  award,  on  the  ground  of  misconduct  of  the 
arbitrators  in  examining  a witness  as  to  the  accounts  between 
the  parties  in  the  absence  of  and  unknown  to  Jobson,  after 
the  parties  had  a meeting  and  their  witnesses  were  examined, 
and  no  other  meeting  having  been  held  after  the  examination 
of  the  witnesses  so  examined  without  the  knowledge  of 
Jobson. 

On  the  25th  of  November  rules  were  obtained  on  the  part 
of  McNulty,  calling  on  Jobson  to  shew  cause  why  attach- 
ments should  not  issue  against  him  for  non-performance  of 
the  awards  in  both  cases. 

Both  rules  were  heard  together,  and  no  objection  was  made 
to  the  attachment  being  ordered  if  the  awards  could  stand, 
notwithstanding  the  objection  made  against  them,  upon  the 
rule  obtained  to  set  them  aside. 

Burns,  J. — Upon  the  merits  there  can  be  no  question  the 
arbitrators  did  wrong.  Besides  the  affidavits  of  McNulty, 
stating  that  he  believed  such  witness  was  examined,  there  is 
a positive  affidavit  of  the  witness  himself  that  lie  was  ex- 
amined on  the  part  of  McNulty  in  the  absence  of  the  parties, 
on  the  27th  of  June,  the  day  before  the  award  was  made. 
This  fact  is  only  met  by  an  affidavit  of  one  of  the  arbitrators, 
who  says  that  he  has  no  recollection  of  any  meeting  or  sit- 
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ting  of  the  arbitrators  taking  place  without  the  attendance  of 
the  parties,  or  their  attorneys,  or  due  notice  given  them  of 
such  meeting.  It  is  not  denied  that  the  witness  was  examined 
by  the  arbitrators,  and  what  influence  the  testimony  of  that 
witness  who  was  examined  on  the  part  of  McNulty  had  it  is 
impossible  to  say.  I could  not  allow  these  awards  to  stand, 
therefore,  if  there  he  no  difficulty  in  the  way  because  of  the 
time  at  which  the  application  is  made  to  set  them  aside.  It 
is  clear  the  objection  made  to  the  award  would  have  been  no 
answer  to  the  application  for  an  attachment,  and  the  party 
was  compelled  to  apply  to  the  court  as  he  has  done.  On  the 
part  of  McNulty,  it  is  sworn  by  Mr.  Dempsey  that  the  paper 
set  out  was  signed  on  the  morning  of  Saturday,  the  6th  of 
September,  and  that  day  was  the  last  day  of  Trinity  term; 
and  he  says  it  was  signed  to  obviate  any  objection  which 
might  he  urged  by  the  court  in  entertaining  an  application 
on  the  last  day  of  term  to  set  aside  an  award.  I cannot  put 
that  narrow  construction  upon  the  paper.  The  language  is 
not  that  Mr.  Dempsey  would  not  object  to  the  application  if 
the  court  did  not  object  to  its  being  made  on  the  last  day  of 
the  term,  hut  it  is  that  he  consents  to  waive  any  objection  as 
to  the  time  of  moving  against  the  award.  The  award  was 
made  on  the  28th  of  June,  after  the  end  of  Easter  term.  I 
observe  that  the  reference  is  not  confined  to  the  causes  le- 
ferred,  but  it  is  of  all  matters  in  difference  between  the  par- 
ties. The  reason  given  in  the  document  signed  by  Mr.  Demp- 
sey for  his  consent,  is  that  a delay  had  occurred  in  furnishing 
copies  of  the  award,  &c.  If  it  could  he  treated  that  Jobson 
had  not  notice  of  the  award  until  the  6th  of  September,  and 
so  that  as  respects  him  it  was  not  to  he  treated  as  an  award 
published  until  then,  he  would  have  all  the  next  term  to 
move  against  it,  if  it  were  a reference  under  the  statute  of 
W.  III.  Whether  he  had  notice  that  an  award  was  made  at 
an  earlier  day  than  the  6th  of  September  does  not  appear, 
and  it  does  not  appear  from  what  Mr.  Dempsey  says  he  was 
in  a position  to  move  before  the  6th  of  September.  It,  how- 
ever, Jobson  was  in  a situation  to  move  to  set  aside  the 
awards  during  Trinity  term,  yet  the  case  of  Rogers  v.  Dalli- 
more  (6  Taunt.  Ill),  is  an  authority  in  point  for  holding  that 
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Jobson  was  not  too  late  in  moving  in  Michaelmas  term  to  set 
aside  the  award. 

Ordered  that  the  rules  for  attachment  he  discharged,  and 
the  rules  for  setting  aside  the  awards  he  made  absolute. 


Vrooman  v.  Shuert. 

C.  L.  P.  A.  1856 — Computation  of  time  to  plead  and  for  notice  of 

assessment. 

A declaration  having  been  served  on  the  27th  of  April  interlocutory 
judgment  was  signed  on  the  5th  of  May,  and  notice  of  assessment 
given  on  the  same  day  for  the  12th.  On  the  12th,  after  the  re- 
cord had  been  entered,  defendant  gave  notice  of  his  intention  to 
move  against  the  verdict,  if  taken,  for  want  of  sufficient  notice  of 
assessment;  but  the  plaintiff  went  on  and  assessed  his  damages. 
Held,  that  under  the  112th  and  146th  sections  of  C.  L.  P.  A.  the 
interlocutory  judgment  was  signed  too  soon,  and  notice  of  assess- 
ment given  too  late;  and  that  the  defendant  had  not  precluded 
himself  by  laches  from  moving  against  these  proceedings. 

[Practice.  Court,  E.  T.,  1857.] 

The  action  was  instituted,  as  appeared  by  the  defendant’s 
affidavit,  to  recover  damages  for  an  alleged  slander  of  the 
plaintiff,  by  imputing  to  him  the  crime  of  perjury.  The 
writ  was  issued  from  the  county  of  Brant,  and  was  served  on 
the  16th  of  April,  1857. 

On  the  27th  of  April  an  appearance  was  entered  for  de- 
fendant, and  notice  thereof  given  to  the  plaintiff’s  attorney. 
The  declaration  was  served  on  the  same  day  at  Hamilton, 
and  notice  endorsed  thereon — “you  are  to  plead  hereto  in 
eight  days  otherwise  judgment.” 

On  the  5th  of  May  pleas  were  sent  from  Hamilton,  as 
appeared  by  affidavit,  to  be  filed  and  served  on  the  opening 
of  the  office  of  the  deputy  clerk  of  the  crown,  but  inter- 
locutory judgment  was  signed  about  three  o’clock  on  the 
5th,  before  the  plea  was  presented  at  the  office  to  be  filed. 

The  issue  book  and  notice  of  assessment  of  damages,  and 
a notice  to  the  defendant  to  appear  at  the  trial  to  be  ex- 
amined, were  served  at  the  office  of  the  defendant’s  attorney 
on  the  5th  of  May,  the  plaintiff’s  attorney  at  the  same  time 
expressing  his  willingness  to  waive  the  interlocutory  judg- 
ment if  defendant  would  go  to  trial  at  the  then  next  assizes, 
to  bo  held  at  Brantford  on  the  12th  of  May. 
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On  the  11th  of  May  a notice  from  the  defendant’s  attorney 
was  sent  to  Brantford  to  be  served  on  the  plaintiff’s  attorney., 
that  if  the  plaintiff  proceeded  at  the  assizes  to  assess 
damages,  an  application  would  be  made  to  have  the  verdict 
set  aside  with  costs,  for  want  of  a sufficient  notice  of  assess- 
ment, according  to  the  statute.  This  notice  was  served  on 
the  12th  of  May,  after  the  entry  of  the  record  with  the 
clerk  of  assize,  hut  before  the  assessment  of  damages. 

The  plaintiff,  though  aware  of  the  objection,  assessed 
damages  against  the  defendant,  and  obtained  a verdict  of  £25. 

A rule  was  obtained  to  shew  cause  why  the  interlocutory 
judgment  signed  in  the  cause,  and  all  subsequent  proceedings, 
should  not  be  set  aside  with  costs,  on  the  ground  that  the 
said  judgment  was  signed  before  the  time  of  pleading  had 
expired;  or  why  the  damages  assessed  for  the  plaintiff  at 
the  last  assizes  at  the  county  of  Brant  should  not  be  set  aside 
with  costs,  on  the  ground  that  notice  of  assessment  for  the 
said  assizes  was  not  given  in  due  time,  such  notice  having 
been  given  only  seven  days  before  the  assizes,  instead  of  eight 
days,  as  required  by  the  146th  section  of  the  Common  Law 
Procedure  Act. 

An  affidavit  of  the  plaintiff’s  attorney  was  filed  when 
cause  was  shewn,  setting  out  the  facts,  and  shewing  that  he 
was  not  aware  of  any  objection  to  the  notice  of  assessment 
till  after  the  record  was  entered  with  the  clerk  of  assize,  and 
that  he  was  willing  to  waive  the  interlocutory  judgment  if 
the  defendant  would  go  to  trial  during  the  assizes,  but  that 
the  proposition  was  not  accepted. 

McLean,  J. — By  the  112th  section  of  the  Common  Law 
Procedure  Act,  the  defendant,  being  within  the  jurisdiction, 
had  eight  days  to  plead  from  the  time  of  service  of  declara- 
tion and  the  notice  to  plead  endorsed  thereon. 

It  is  shewn  by  the  affidavits  that  the  declaration  and  notice 
were  served  on  the  27th  of  April,  and  computing  eight  days 
from  that  time,  not  including  that  day,  the  defendant  had 
the  whole  of  the  5th  of  May  to  enter  a plea.  But  judgment 
was  signed  before  3 o’clock  on  the  5th  of  May,  and  conse- 
quently too  soon. 

Then  as  to  the  notice  of  assessment.  It  was  served  on  the 
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5th  of  May  for  the  12th,  the  first  day  of  the  assizes.  The 
146th  section  of  the  statute  says  “ eight  days’  notice  of  trial 
or  of  assessment  shall  be  given”;  hut  reckoning  the  6th  of 
May  as  the  first  of  the  eight  days,  and  including  the  12th, 
there  were  only  seven  days’  notice  of  assessment  in  this  case. 

The  general  rule  for  the  computation  of  time  fixed  by 
statute  makes  the  first  day  inclusive  and  the  last  exclusive,  or 
vice  versa  (a).  As  to  periods  of  time  which  may  he  regulated 
hy  rules  of  court,,  it  must  necessarily  rest  with  the  court  to 
say  whether  the  first  and  last  days  shall  be  included,  or 
whether  one  shall  be  included  and  the  other  excluded;  but 
where  no  express  provision  is  made  on  the  subject  the  general 
rule  must  prevail,  excluding  either  the  first  or  last  day  in  the 
computation  of  time.  The  statute,  in  giving  power  to  make 
rules  for  the  practice  of  the  courts,  did  not  intend  to  give,  and 
does  not  give  the  judges  authority  to  abridge  any  periods  of 
time  specified  or  limited  by  any  of  its  provisions,  and  they 
have  not  assumed  any  such  power.  If  they  had,  it  is  quite 
clear  that  the  statute  must  prevail  over  any  rule  adopted  in 
contravention  of  its  provisions. 

In  addition  to  the  cases  referred  to,  there  is  a decision  of 
the  Chief  Justice  reported  in  1st  Practice  Reports  366, 
Scott  v.  Dickson,  expressly  relating  to  the  computation  of 
time,  and  establishing  that  the  proper  rule  is  to  include  the 
day  of  service,  and  exclude  the  last  day,  or  the  reverse,  in 
cases  like  the  present.  The  judgment  in  that  case  is  so  pre- 
cisely in  point,  and  so  entirely  corresponds  with  my  views, 
that  I might  have  adopted  it  in  this  case  as  conclusive  in  the 
matter  in  question,  so  far  as  the  computation  of  time  is  con- 
cerned; but  the  plaintiff  contends  that  the  defendant  should 
have  given  earlier  notice  of  his  objections,  and  that  having 
waited  till  after  the  record  was  entered  on  the  12th  of  May, 
though  he  received  notice  of  the  assessment  on  the  5th,  he 
was  too  late  to  take  advantage  of  the  irregularity.  It  is  no 
doubt  the  rule  that  an  irregularity  must  be  promptly  moved 
against,  and  that  if  a party  delays  till  another  step  is  taken 
in  the  cause,  he  is  too  late  to  move  against  it.  The  defen- 


(a)  See  5 T.  R.  283;  9 Dowl.  544;  4 N.  & M.  378;  3 N.  & P.  368; 
5 M.  & W.  473;  4 M.  & R.  295;  lb.  130. 
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dant’s  attorney  was  aware  of  the  alleged  irregularity  in 
signing  interlocutory  judgment  on  the  5th  of  April,  and  he, 
could  have  moved  against  it  before  a Judge  in  Chambers 
between  that  day  and  the  12th,  the  first  day  of  the  assizes, 
but  no  motion  seems  to  have  been  made,  nor  any  notice  given 
to  the  plaintiff  against  the  proceeding.  And  on  the  12th, 
when  objecting  to  the  plaintiff  proceeding  to  assess  his 
damages,  no  notice  whatever  is  taken  of  the  interlocutory 
judgment  being  signed  too  soon,  but  the  notice  to  the  plain- 
tiff of  application  to  set  aside  his  verdict  should  he  proceed, 
is  confined  to  the  single  ground  that  no  sufficient  notice  of 
assessment  had  been  served.  Yet  the  defendant  now  moves 
to  set  aside  the  interlocutory  judgment  with  costs,  on  the 
ground  of  being  signed  too  soon.  He  moves  against  the  verdict 
on  the  ground  that  the  notice  of  assessment  was  insufficient. 
The  plaintiff,  before  he  assessed  his  damages,  had  notice  of 
this  objection,  and  even  if  he  had  not  I incline  to  think  that  # 
the  defendant  would  be  entitled  to  move  against  the  verdict 
in  term  within  the  first  four  days,  as  he  has  done.  The  plain- 
tiffs attorney  may  have  imagined  that  his  having  been  al- 
lowed to  enter  his  record  on  the  12th  of  May,  it  was  such  a 
proceeding  as  would  preclude  the  defendant  from  taking 
advantage  of  the  insufficiency  of  notice,  but  the  defendant 
could  not  be  aware  of  the  plaintiffs  intention  to  enter  his 
record  until  it  was  done,  and  as  soon  as  it  was  done  the 
objection  to  the  intending  assessment  of  damages  was  made. 

I do  not  think  the  defendant,  by  any  thing  done  or  omitted 
to  be  done  by  him,  has  placed  himself  in  such  a position 
as  to  preclude  him  from  making  this  motion,  and  the  notice 
of  assessment  being  clearly  irregular,  I think  this  rule  must 
be  made  absolute  to  set  aside  the  verdict.  The  interlocutory 
judgment  being  also  irregular,  and  an  affidavit  of  merits 
being  filed  by  the  defendant,  it  appears  to  me  the  better  way 
will  be  to  set  aside  the  interlocutory  judgment  and  pro- 
ceedings, without  costs. 


Rule  accordingly. 
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Buffalo  and  Lake  Huron  Railway  Co.v.  Brooksbanks. 

Notice  of  trial — Computation  of  time. 

Under  C.  L.  P.  A.,  sec.  146,  the  eight  days’  notice  of  trial  required 
is  to  be  reckoned  one  day  inclusive  and  the  other  exclusive. 
Notice  served  on  the  5th  for  the  12th  is  therefore  too  late. 

[Practice  Court,  E.  T.,  1857.] 

In  this  case  defendant  moved  to  set  aside  the  verdict  on 
the  ground  of  not  having  received  sufficient  notice  of  trial. 
The  notice  was  served  on  the  5th  of  May  for  the  assizes  to 
commence  at  Brantford  on  the  12th,  allowing  only  seven 
instead  of  eight  days,  as  required  by  the  146th  section  of  the 
Common  Law  Procedure  Act.  In  this  case  no  written  notice 
was  given  of  any  objection  to  the  length  of  notice,  but  Mr. 
O’Reilly  swore  that  in  conversation  with  the  plaintiffs’ 
attorney  he  informed  him  of  it,  and  made  him  aware  that 
the  verdict  would  be  moved  against  should  one  he  taken. 

The  plaintiff  conceiving  his  notice  sufficient  took  a verdict 
against  the  defendant. 

McLean,  J. — I have  only  to  refer  to  the  case  of  Yrooman 
v.  Shuert,  in  which  the  same  objection  was  taken,  and 
in  which  judgment  has  just  been  given,  for  the  grounds 
upon  which  the  notice  is  held  insufficient.  In  this  case  the 
defendant  is  not  let  in  to  plead  as  in  that  case,  and  as  I 
think  there  has  been  no  laches  on  his  part  to  prevent  his 
making  this  application,  and  the  notice  of  trial  must  be  held 
insufficient,  and  moreover  the  defendant  has  filed  an  affidavit 
of  merits,  the  verdict  must  he  set  aside  with  costs. 

Rule  absolute. 

Hutchinson  v.  Baby,  Caron,  Woodbridge  and 
Boismier. 

Sheriff — Sureties — Discharge  of — Certificate  of  Judgment — Costs  of. 

The  sheriff  may,  notwithstanding  the  repeal  of  3 W.  IV.,  ch.  8,  sec. 
6,  still  substitute  one  surety  for  another  under  sec.  11,  and  in 
this  case,  where  it  appeared  that  he  had  done  so  after  the  notice 
was  given  under  14  & 15  Vie.,  ch.  80,  but  that  through  negligence 
a judgment  had  been  entered  against  the  old  sureties  for  subse- 
quent defaults,  relief  was  granted.  Sureties  for  a sheriff  are  not 
relieved  from  their  covenant  under  3 W.  IV.,  ch.  8,  sec.  2,  by 
giving  the  notice  provided  for  in  14  & 15  Vic.,  ch.  80,  the  latter 
statute  applying  only  to  sureties  to  the  crown. 

A plaintiff  can  not  low  on  a fi.  f"  the  amount  paid  by  him  for  a 
certificate  of  judgment.  [Practice  Court,  E.  T..  1857.1 

This  was  an  application  to  set  aside  judgment  and  exe- 
cution. 
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Burns,  J. — The  first  defendant  was  the  late  sheriff  of 
Essex,  and  the  other  defendants  his  sureties.  They  were 
sued  upon  an  alleged  default  of  the  sheriff  on  the  13th  of 
September,  1856,  to  which  an  appearance  was  entered,  hut 
owing  to  neglect  and  a series  of  blunders  no  defence  was  put 
in,  and  damages  were  assessed  at  the  last  assizes  held  at 
Hamilton,  and  judgment  obtained,  and  execution  thereon 
has  issued.  The  defendants  Caron  and  Woodbridge  have 
obtained  a rule  nisi  for  relief  on  a variety  of  grounds. 

1.  They  ask,  as  against  themselves,  that  the  judgment  and 
execution  should  be  set  aside,  because  they  were  discharged 
from  being  sureties,  having  given  notice  under  14  & 15  Vic., 
ch.  80.  It  appears  they  became  sureties  on  the  16th  of 
January,  1851,  by  the  covenant  prescribed  in  3 W.  IV.  ch. 
8,  sec.  2,  in  addition  to  the  bond  to  the  crown,  prescribed 
in  section  1 of  the  same  act:  that  Woodbridge,  on  the  13th 
of  December,  1852,  and  Caron  on  the  3rd  of  January,  1854, 
gave  notices  to  the  Provincial  Secretary  that  they  withdrew 
from  being  security  any  longer  for  the  sheriff  Baby,  and 
saying  that  they  did  so  under  the  provisions  of  14  & 15  Vic., 
ch.  80.  This  act  of  theirs  does  not  relieve  them  from  the 
effect  of  the  covenant  given  under  the  second  section  of  3 W. 
IV.,  ch.  8,  for  the  subsequent  statute  is  a provision  for  relief 
when  persons  have  become  security  to  the  crown,  but  upon 
the  covenant  the  defendants  entered  into  they  were  security 
to  any  person  being  a party  to  any  legal  proceeding,  who 
might  sustain  damage.  As  respects  being  relieved  against 
that  position  the  10th  section  of  3 Will.  IV.,  ch.  8,  must  be 
followed,  and  it  is  not  pretended  that  the  defendants  took 
the  course  prescribed.  The  defendants  can  have  no  relief 
against  their  covenant  upon  this  ground. 

2.  They  complain  of  the  indorsement  upon  the  writ  of  fi. 
fa.,  because  it  does  not  comply  with  the  16th  section  of  3 
W.  IV.,  ch.  8,  in  directing  the  amount  to  be  levied  from  the 
sheriff  first;  and  further,  that  the  place  at  which  the  writ 
was  issued  is  not  stated.  These  are  matters  which  of  course 
can  be  amended  on  payment  of  costs. 

3.  The  indorsement  to  levy  the  amount  paid  for  the  certi- 
ficate of  registry  in  the  registry  office  is  excessive.  With 
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regard  to  this  charge,  there  seems  to  be  a universal  notion 
with  the  profession  that  they  can  charge  it,  but  it  is  clear 
they  have  no  right  to  do  so.  It  is  not  part  of  the  costs  of 
.the  suit  in  any  way,  nor  is  it  an  incidental  charge  to  obtain- 
ing a writ  of  fi.  fa.  It  is  something  done  by  the  plaintiff  to 
charge  the  defendant’s  lands  for  his  (the  plaintiffs)  security, 
just  as  if  he  should  take  a mortgage,  the  expense  of  regis- 
tering which  he  must  pay  himself,  unless  the  other  party 
agrees  to  pay  it. 

4.  They  ask  to  be  relieved  against  the  judgment,  and  to 
be  allowed  to  defend,  on  the  merits,  shewing  that  they  have 
been  deprived  of  a defence  by  errors  of  their  attorney.  If  the 
ground  of  defence  rested  upon  their  being  relieved  in  the  way 
they  have  put  forth  as  their  more  prominent  ground,  then  I 
should  refuse  to  allow  them  to  set  that  up,  for  it  in  truth  is 
no  defence.  I see  by  the  affidavit,  however,  that  it  is  stated 
that  on  Woodbridge’s  notifying  that  he  withdrew  from  being 
security,  the  sheriff  substituted  on  the  8th  of  January,  1853, 
the  covenant  of  another  person  as  security  for  his  covenant, 
and  on  Caron  giving  notice  in  like  manner  on  the  11th  of 
January,  1854,  the  covenant  of  another  person  was  substi- 
tuted for  his.  The  6th  section  of  3 W.  TV.,  ch.  8,  was 
repealed  by  4 & 5 Vic.,  ch.  91,  sec.  12,  and  therefore  the 
sheriff  was  no  longer  bound  to  renew  his  covenant  every 
four  years  ; but  stilly  though  the  statute  does  not  expressly 
say  that  the  sheriff  may  during  the  existence  of  the  covenant 
substitute  one  surety  for  another,  yet  the  words  of  the  11th 
section  leave  no  doubt  on  my  mind  he  may  do  so,  and  the 
former  surety  would  thenceforth  be  discharged,  except  as 
to  defaults  occurring  during  his  own  time.  If  it  be  true, 
therefore,  that  these  defendants  were  relieved  from  being 
security  by  reason  of  new  security  being  substituted  for  them, 
it  would  seem  to  be  hard  upon  them  to  make  them  liable  in 
1856  for  defaults  occurring  in  1855  or  1856,  because  the 
covenant  is  still  in  the  office  of  the  clerk  of  the  peace  un- 
discharged, and  there  found  by  the  plaintiff. 

There  has  been  much  negligence  on  the  part  of  the  defen- 
dants in  spreading  a proper  defence  on  the  record  to  shew; 
their  discharge,  but  believing  that  they  can  shew  this  it 
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would  scarcely  be  right  to'  make  them  pay  a large  sum,  and 
drive  them  to  take  proceedings  against  others,  when  we  see, 
if  it  he  true  what  they  assert,  that  there  must  necessarily  be  a 
complete  discharge  of  their  liability.  Relief  can  be  granted 
only  upon  payment  of  costs. 

The  order  will  be  that  the  judgment  (interlocutory)  and 
all  subsequent  proceedings,  be  set  aside  as  against  the  defen- 
dants Caron  and  Woodbridge,  and  that  the  defendants  be 
allowed  to  plead  their  discharge  by  the  substitution  of  other 
security  as  stated,  on  payment  of  costs  subsequent  to  the 
declaration,  and  costs  of  this  application.  The  defendants  to 
be  allowed  a fortnight  to  plead  to  the  declaration  already 
delivered. 


Rabidon  v.  Harkin. 

New  trial  on  'payment  of  costs — Delay  in  payment — Discharging  rule. 

A verdict  was  rendered  for  plaintiff,  and  a new  trial  ordered  on 
payment  of  costs,  which  were  taxed  on  the  27th  of  September;  on 
the  18th  of  October  defendant’s  counsel  wrote  to  plaintiff’s 
attorney  offering  to  take  short  notice  of  trial,  blit  plaintiff’s 
attorney  refused  to  allow  any  indulgence,  and  stated  that  the 
costs  not  having  been  paid  an  application  would  be  made  to  dis- 
charge the  rule  for  new  trial.  On  the  23rd  the  costs  were  tender- 
ed, but  refused,  as  there  was  then  not  sufficient  time  to  give  the 
proper  notice  for  the  assizes  on  the  27th,  which,  however,  defen- 
dant offered  to  waive. 

Held,  that  the  plaintiff  was  not  entitled  to  have  the  rule  for  new 
trial  rescinded,  but  owing  to  defendant’s  delay  the  application  for 
that  purpose  was  refused  only  on  payment  of  costs. 

[Practice  Court,  M.  T.,  1856.]. 

This  was  an  action  of  ejectment,  and  was  tried  at  the 
spring  assizes  at  Sandwich,  and  a verdict  rendered  for  the 
plaintiff.  In  Trinity  Term,  on  the  application  of  the  defen- 
dant, a new  trial  was  granted  on  payment  of  costs,  which 
costs,  as  appeared  by  the  Master's  allocatur,  were  taxed  on 
the  27th  of  September,  1856. 

On  the  18th  of  October  a letter  was  written  to  the  plain- 
tiffs attorney  by  the  defendant's  counsel,  offering  to  take 
short  notice  of  trial  for  the  next  assizes,  and  requesting  him 
to  make  a special  case  of  the  matters  in  difference  for  the 
opinion  of  the  Court  of  Common  Pleas.  In  answer  to  that 
letter,  a letter  was  received  from  the  plaintiff's  attorney  on 
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the  22nd  of  October,  bearing  date  on  the  20th,  stating  that 
the  plaintiff  would  not  consent  to  any  indulgence  being 
granted,  and  the  costs  not  being  paid,  that  an  application 
would  be  made  to  have  the  rule  for  a new  trial  discharged. 
On  the  day  that  reply  was  received  the  defendant  was  writ- 
ten to,  and  instructed  to  pay  to  the  plaintiff’s  attorney  the 
amount  of  taxed  costs,  and  on  the  23rd  the  amount  of  costs 
was  tendered  and  refused  by  the  plaintiff’s  attorney.  The 
assizes  did  not  commence  till  the  27th  of  October  at  Sand- 
wich, and  the  plaintiff  refusing  to  go  to  trial  on  account  of 
the  costs  not  being  paid  in  time  to  admit  of  notice  of  trial 
being  given,  though  the  defendant  offered  to  go  to  trial  upon 
any  notice,  and  tendered  the  costs  five  days  before  the  assizes, 
this  application  was  made  to  discharge  the  order  for  a new 
trial. 

McLean,  J. — In  granting  a new  trial  to  the  defendant 
the  court  must  have  been  satisfied  that  the  justice  of  the  case 
required  it;  and  as  the  plaintiff  was  perfectly  aware  of  the 
defendant’s  readiness  to  go  to  trial  upon  any  notice,  and  has 
shewn  no  sufficient  reason  for  not  accepting  the  amount  of 
costs  when  taxed  and  tendered  to  him,  and  proceeding  with 
the  suit  at  the  last  assizes,  I do  not  think  that  I am  called 
upon  to  act  rigidly  in  his  behalf,  by  rescinding  the  order  for 
a new  trial,  though  the  defendant  ought  sooner  to  have  paid 
or  tendered  the  amount.  I do  not  see  satisfactorily  that  the 
plaintiff  has  been  prevented  from  bringing  his  cause  down 
to  trial  at  the  last  assizes  by  reason  of  any  default  of  the 
defendant.  If  indeed  he  had  been  thrown  over  the  assizes  by 
the  defendant’s  delay  in  taxing  and  paying  the  costs,  he  would 
be  entitled  to  succeed  in  this  application,  but  his  omission  to 
proceed  seems  to  have  been  rather  a matter  of  choice  with 
him,  in  the  hope  of  being  able  to  retain  the  verdict  which 
he  has  obtained,  and  which  the  court  evidently  thought  he 
was  not  entitled  to  when  the  new  trial  was  granted. 

As  the  defendant’s  delay  has  given  to  the  plaintiff  some 
excuse  for  this  application,  I cannot  relieve  him  from  his 
dilemma  without  payment  of  costs  of  this  application;  and  to 
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enforce  prompt  payment  of  these  as  well  as  of  the  costs  of 
the  new  trial,  the  rule  nisi  in  this  case  will  be  made  absolute 
unless  all  costs  are  paid  within  one  month  from  this  date.  If 
so  paid  the  rule  will  be  discharged. 


Gibson  y.  Thomas  (Sheriff). 

Demurrer — Assessment  of  damages. 

Declaration  was  served  on  the  8th  of  April,  1856;  on  the  15th  a de- 
murrer was  hied  and  served,  and  on  the  same  day  plaintiff  joined 
in  demurrer,  and  gave  notice  of  assessment  of  damages  for  the 
22nd.  The  record  was  entered  but  withdrawn,  there  being  no  iss»* 
in  fact  on  w'hich  the  case  could  go  to  a jury.  Plaintiff’s  attorney 
searched  at  the  crown  office  on  the  21st  and  23rd,  but  could  find  no 
demurrer,  and  thereupon  on  the  23rd  interlocutory  judgment  was 
signed  as  for  want  of  a plea.  At  the  next  assizes  the  record  was 
entered  without  any  demurrer  appearing  on  it,  and  a verdict  taken. 
Held,  that  the  proceedings  were  irregular. 

[Practice  Court,  M.  T.,  1856.] 

This  action  was  brought  in  the  county  of  Brant,  against 
the  defendant  as  sheriff  of  the  county  of  Wentworth,  for  an 
alleged  escape,  and  the  declaration  was  served  on  or  about 
the  8th  of  April  last,  by  leaving  a copy  at  the  office  of  J ohn 
Cameron,  Esq.,  in  Brantford,  for  him  as  the  agent  of  the 
defendant’s  attorney.  On  the  15th  of  April  a demurrei 
to  the  declaration  was  filed  and  served,  and  on  the  same  day 
a joinder  in  demurrer  and  notice  of  assessment  of  damages 
at  the  then  next  assizes  to  be  h olden  on  the  2.2nd  day  ol 
April,  were  served  at  (he  office  of  Mr.  Cameron,  in  Brant- 
ford, for  Mr.  Burton,  as  the  defendant’s  attorney.  The 
record,  as  appeared  by  the  affidavit  of  Mr.  Burton,  was  en- 
tered for  the  Brant  spring  assizes,  but  withdrawn  in  conse- 
quence of  there  being  no  issue  in  fact  to  be  tried  on  which 
the  cause  could  go  to  a jury.  On  the  23rd  of  April,  the  day 
after  the  opening  of  the  assizes  at  Brantford,  after  joinder 
in  demurrer  and  a notice  of  assessment  of  damages  (in  which 
the  word  “ contingent  ” was  expunged)  interlocutory  judg- 
ment was  signed  for  want  of  a plea,  and  at  the  last  assizes 
the  record  was  entered  without  any  demurrer  appearing  on  it, 
and  a verdict  was  taken  against  the  defendant,  though  no- 
tice was  given  to  the  plaintiff’s  attorney  that  if  that  course 
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were  taken  an  application  would  be  made  bo  set  aside  the 
proceedings  as  irregular. 

In  pursuance  of  that  notice  the  plaintiff’s  attorney  moved 
to  set  aside  the  interlocutory  judgment,  and  all  subsequent 
proceedings,  for  irregularity,  with  costs,  on  the  ground  that 
the  said  judgment  was  signed  after  a demurrer  was  duly  filed 
and  served,  and  after  the  plaintiff  had  joined  in  demurrer, 
and  on  other  grounds  disclosed  in  the  affidavits;  or  why  the 
said  judgment  should  not  be  set  aside  on  payment  of  costs, 
on  the  merits. 

McLean,  J.— The  plaintiff’s  attorney  has  filed  his  own 
affidavit  and  that  of  his  clerk,  in  both  of  which  it  is  stated 
that  diligent  search  was  made  in  the  office  of  the  deputy- 
> clerk  of  the  crown  in  the  county  of  Brant,  and  that  no  plea 
or  demurrer  was  filed  or  found  therein,  and  that  interlocutory 
judgment  was  filed  on  the  23rd  of  April,  after  such  searches: 
that  notice  of  assessment  was  given  for  and  damages  assessed 
at  the  last  fall  assizes.  Neither  of  these  affidavits  take  any 
notice  of  the  fact  sworn  to  on  the  part  of  the  defendant  in 
moving  this  rule,  that  the  plaintiff’s  attorney  had  actually 
joined  in  demurrer  and  given  notice  of  assessment  of  dam- 
ages on  the  15th  of  April,  before  the  spring  assizes,  and 
it  does  seem  extraordinary  that  on  searching  the  office  on 
the  21st  and  23rd  of  April  the  demurrer  could  not  be  found 
on  the  files,  for  Mr.  Cameron,  on  whom  the  papers  were 
served  as  the  agent  of  Mr.  Burton,  swears  that  at  the  request 
of  Messrs.  Burton  and  Sadleir,  when  it  was  discovered  last 
autumn  that  no  demurrer  was  entered  on  the  record,  and 
that  interlocutory  judgment  had  been  signed,  he  searched 
the  office  of  the  deputy-clerk  of  the  crown,  and  found  that  a 
-demurrer  to  the  declaration  was  filed  on  the  15th  of  April 
last,  and  that  interlocutory  judgment  was  signed  on  the  23rd 
day  of  the  same  month.  It  is  not  in  any  way  accounted  for 
by  the  plaintiff’s  attorney  how  he  happened  to  join  in  de- 
murrer if  none  was  filed,  or  why  he  gave  notice  of  assessment 
of  damages  on  the  15th  of  April  when  he  only  signed  interlo- 
cutory judgment  on  the  23rd,  but  it  is  evident  from  the  word 
contingent  being  introduced  and  then  expunged  in  the  notice 
of  assessment,  that  he  then  intended  to  proceed  to  assess 
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damages  contingent  upon  the  demurrer,  but  was  unable  to 
do  so,  as  alleged  in  Mr.  Burton’s  affidavit,  from  their  being 
no  issue  in  fact  upon  the  record.  Admitting  the  statement 
to  be  correct,  that  the  plaintiff’s  attorney  and  his  clerk  could 
not  find  a demurrer  filed  when  they  searched  in  the  office  of 
the  deputy-clerk  of  the  crown,  they  could  scarcely  have  for- 
gotten their  own  proceedings,  and  must  have  been  aware  that 
the  demurrer  had  been  filed,  though  possibly  it  could  not  be 
found  at  the  moment.  The  proceedings  have  been  taken  by 
plaintiff’s  attorney  after  due  warning  that  they  would  be 
moved  against  for  irregularity,  and  being  clearly  irregular 
they  must  be  set  aside  with  costs. 


The  Great  Western  Railway  Company  v.  The  Buffalo, 
Brantford  and  Goderich  Railway  Company. 

Appeara nee — Mistake  of  D.  C.  C.  in  nittriu; 

Whore  an  appearance  was  duly  filed  with  the  deputy  clerk  of  the 
crown,  but  entered  by  him  under  the  wrong  letter,  and  judgment 
was  in  consequence  signed,  such  judgment  was  set  aside  with  costs. 

[Practice  Court,  M.  T.,  1856.] 

It  appeared  by  the  affidavits  filed  that  the  amount  and 
particulars  of  the  plaintiff’s  claim  were  endorsed  on  the 
summons,  which  was  served  under  the  provisions  of  the 
Common  Law  Procedure  Act:  that  the  summons  was  served 
on  the  secretary  of  the  defendants  on  the  29th  of  September: 
that  the  summons  being  returned  and  filed  in  the  office  of 
the  deputy-clerk  of  the  crown  at  Hamilton,  search  was  made 
for  an  appearance  on  the  10th  of  October,  and  none  being 
then  found  final  judgment  was  signed:  that  subsequently, 
the  plaintiffs’  attorney  being  served  with  an  order  for  further 
and  better  particulars  of  the  plaintiffs’  demand,  informed 
the  defendants’  attorney  that  final  judgment  had  been  signed, 
which  he  was  unwilling  to  waive  on  account  of  the  delay 
which  would  thereby  be  occasioned.  It  now  appeared,  by 
the  affidavits  filed  on  this  application,  that  an  appearance 
was  entered  for  the  defendant  on  the  7th  day  of  October,  and 
the  deputy-clerk  of  the  crown  accounted  for  its  not  being 
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found  when  searched  for  before  signing  judgment  on  the 
10th  of  October,  by  stating  that  it  was  placed  under  the 
letter  B.  instead  of  under  the  initials  of  the  plaintiffs,  in  con- 
sequence of  being  endorsed  in  the  name  of  the  defendants  at 
the  suit  of  the  Great  Western  Railway  Company. 

McLean,  J. — It  is  manifest  that  the  proceedings  are  irre- 
gular, owing  to  the  oversight  of  the  deputy-clerk  of  the 
crown;  but  as  the  defendants  have  been  obliged  to  incur 
the  costs  attending  this  application  to  be  relieved  from  the 
judgment,  they  are  entitled  to  have  their  rule  made  absolute, 
with  costs. 


f In  re  Boyle,  an  Overholding  Tenant. 

Overholding  tenant. 

Where  on  the  expiration  of  a tenancy  crops  remain  to  be  valued,  this 
should  be  done  and  the  amount  tendered  before  applying  under  the 
Overholding  Tenant  Act. 

[Chambers,  27th  April,  1854.] 

Defendant  had  signed  a writing,  declaring  that  he  was 
tenant  to  Dr.  Gwynne  at  the  rate  of  £30  a year,  hut  for  no 
certain  time  ; his  occupancy  was  to  depend  upon  Dr. 
G Wynne’s  pleasure,  who  might  at  any  time  require  him  to 
leave  on  a month’s  notice.  But  there  was  a condition  that 
if  he  should  he  required  to  leave  at  a time  “ when  grain 
crops  should  he  standing  on  the  premises,  or  after  ploughing 
for  a summer  fallow,  such  crop  or  ploughing  should  he  paid 
for  at  a valuation,  each  party  choosing  an  arbitrator,  and  the 
arbitrators  choosing  a third,  provided  that,  should  the  valua- 
tion not  prove  acceptable  to  Dr.  Gwynne  or  his  agents,  then 
that  a reasonable  time  he  allowed  to  me  to  remove  the  same 
from  the  premises.” 

This  writing  was  dated  30th  July,  1853,  and  it  was  ex- 
pressed that  each  year’s  tenancy  was  to  commence  on  the 
24th  of  April,  so  that  the  occupation  was  to  be  considered 
as  having  begun  on  the  24th  of  April,  1853. 

On  the  27th  of  February,  1854,  Dr.  Gwynne  served 
defendant  with  a written  notice  dated  on  that  day,  that  at 
the  end  of  one  month  from  the  service  of  that  notice  he 
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would  require  him  to  give  up  possession,  and  afterwards,  on 
the  24th  of  April,  1854,  he  demanded  of  him  by  writing  to 
leave  possession  on  that  day. 

Defendant  stated  to  the  bailiff  who  served  this  notice  that 
if  he  had  to  leave  the  premises,  he  would  “ tear  down  the 
fences,”  and  otherwise  injure  the  premises,  unless  Dr. 
Gwynne  would  do  his  liking. 

On  these  facts  a writ  was  moved  for  in  Chambers  before 
Robinson,  C.  J.,  under  the  clauses  of  4 W.  IV.,  ch.  1,  which 
relate  to  overholding  tenants. 

The  learned  Chief  Justice  had  doubts  whether  such  a case 
came  fairly  within  the  statute,  but  inclined  to  think  it  did, 
and  that  if  the  defendant  had  nothing  to  offer  which  could 
raise  a question  as  to  his  obligation  to  go  out,  the  remedy 
might  be  properly  extended  to  this  casej  but  he  thought  it 
would  turn  out,  and  he  so  stated  to  the  applicant,  that  there 
was  some  dispute  as  to  the  claim  of  defendant  to  compensa- 
tion for  wheat,  perhaps  sown  in  the  autumn,  and  in  the 
ground  in  March.  Whether  there  was  any  such  did  not  ap- 
pear; but  he  remarked  that  if  there  was  it  would  raise  a ques- 
tion: that  if  defendant  had  no  such  excuse  or  any  other  to 
give,  then  it  might  appear  proper  to  allow  possession  to  be 
delivered;  but  he  must  take  out  his  writ  at  his  risk,  and  that 
any  appearance  of  a legal  question  as  to  his  right  would 
make  the  proceedings  nugatory,  and  probably  throw  the 
costs  on  his  client. 

It  afterwards  appeared  that  there  was  wheat  in  the  ground, 
and  that  the  landlord  was  going  to  have  it  valued.  The 
learned  Chief  J ustice  then  said  they  would  do  better  to  have 
all  that  settled,  and  offer  the  sum  awarded,  and  then  demand 
possession  again  and  apply. 


Kerr  v.  Malpus  et  al. 

Where  an  appearance  was  entered*  for  defendants  without  authority, 
of  which  they  were  aware,  but  made  no  application  until  after  trial 
and  judgment.  Held  too  Tate. 

[Practice  Court,  H.  T.,  1857.] 

This  application  was  made  on  the  part  of  the  defendants, 
Ely,  Raymond,  and  Wrong,  stating  that  an  appearance  and 
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plea  were  entered  and  filed  for  these  defendants  by  Mr. 
Nichol,  an  attorney,  who  had  been  instructed  by  the  defend- 
ant Malpus  to  do  so,  without  any  authority  for  that  purpose 
from  the  three  defendants.  All  the  defendants  except  Wrong 
were  makers  of  the  note  upon  which  the  action  was  brought, 
and  Wrong  the  indorser.  Mr.  Nichol,  it  appeared,  entered 
the  appearance  for  all  the  defendants  on  the  5th  of  Novem- 
ber, 1856,  and  pleaded  to  the  declaration  on  the  14th  of 
November.  On  the  27th  of  November,  Mr.  Baxter,  another 
attorney,  by  letter  to  the  plaintiffs  attorney,  informed  him 
that  Nichol  had  appeared  for  the  three  defendants  mentioned 
without  authority,  and  informed  him  that  he  would  accept 
service  of  declaration  for  them.  The  plaintiff’s  attorney 
answered  this  immediately,  informing  Mr.  Baxter  that  issue 
had  been  joined  on  the  pleading  of  Mr.  Nichol,  and  that  if 
any  complaint  was  to  be  made  it  had  better  be  done  at  once 
for  relief  of  the  defendants. 

Mr.  Baxter  made  no  application,  but  the  cause  was  carried 
down  to  trial,  by  writ  of  trial,  at  the  January  court,  before  the 
judge  of  the  county  court,  in«  the  usual  course,  and  judgment 
and  execution  issued.  The  defendants  made  no  application 
until  after  the  fi.  fa.  had  been  acted  upon  by  the  sheriff. 

Burns,  J. — The  defendants  are  too  late  in  their  applica- 
tion, even  if  they  could  successfully  sustain  it.  Their  attor- 
ney, Mr.  Baxter,  knew  that  Mr.  Nichol  had  entered  an  ap- 
pearance for  them,  and  that  an  appearance  had  been  put  in 
for  them.  The  whole  conduct  of  the  defendants  and  their 
attorney  shews  that  they  have  been  endeavouring  to  trap 
the  plaintiff’s  attorney,  and  they  thought  that  by  remaining 
silent  till  after  judgment  they  might  succeed  in  setting  it 
aside. 

Rule  discharged,  with  costs. 


Rogers  v.  Deedes  and  Vansittart. 

Whore  the  plaintiff  applied  to  amend  his  declaration,  the  defendant 
was  also  allowed  to  add  new  pleas,  but  not  as  a matter  of  course. 

[Chambers,  April,  1854.] 

The  plaintiff  sued  defendants  on  covenants  in  an  alleged 
indenture,  in  two  counts,  on  two  deeds  wholly  different  in 
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their  contents,  and  said  to  be  executed  at  different  times.  He 
had  as  to  both  excused  profert,  on  the  averment  that  the^ 
were  in  defendants’  possession;  but  afterwards,  stating  that 
he  had  discovered  that  he  had  in  his  possession  the  one  set 
out  in  the  second  count,  though  he  had  supposed  that  the 
paper  he  held  was  only  a copy,  he  applied  to  defendants’  at- 
torney to  be  allowed  to  amend  the  second  count  by  inserting 
a profert.  Defendants’  counsel  answered  that  he  might,  if  he 
would  allow  defendants  to  add  to  their  pleas,  otherwise  not. 
Plaintiff,  without  replying  to  this,  applied  for  and  obtained  a 
judge’s  order  to  amend  his  declaration.  On  shewing  cause 
against  the  summons  defendants’  counsel  pressed  to  Ibe  al- 
lowed to  amend  also  by  adding  pleas. 

It  seemed  to  the  learned  Chief  Justice  that  unless  defen- 
dants would  swear  to  some  meritorious  defence,  it  should  not 
follow  as  a matter  of  course  that  they  should  be  allowed  to 
plead  de  novo  on  account  of  the  amendment;  and  he  told 
them  they  must  make  an  application  to  add  new  pleas  sup- 
ported by  proper  affidavits.  They  did  so  without  delay. 

Robinson,  C.  J. — I think  I must  allow  the  defendants  to 
amend  by  adding  the  pleas  they  desire  to ‘add;  namely,  non- 
performance of  condition  precedent,  accord  and  satisfaction, 
and  payment.  These  are  not  within  any  of  the  exceptions 
as  inconsistent  pleas.  The  cause  of  action  as  alleged  arose 
nearly  ten  years  ago.  The  plaintiff  took  out  his  writ  in  Sep- 
tember last,  and  delayed  declaring  till  the  21st  of  March, 
1854.  Defendants’  attorney,  being  informed  by  one  of  the 
defendants,  in  the  absence  of  the  other,  that  he  was  sure  no 
deed  had  ever  been  executed,  pleaded  only  non  est  factum* 
which  of  course  would  have  been  all  the  defence  required; 
afterwards,  on  seeing  the  other  defendant,  he  was  told  that 
he  thought  there  were  deeds  executed,  and  that  the  plaintiff 
probably  had  them,  and  this  induced  him  to  wish  to  alter  his 
pleading  by  adding  other  pleas.  I shall  allowr  him  to  do  so, 
under  the  affidavit  he  has  made,  as  the  plaintiff  has  delayed 
so  long  to  sue,  and  conducted  his  proceeding  in  so  dilatory  a 
manner,  and  has  himself  received  the  indulgence  of  amend- 
ment, and  in  such  a manner  as  upon  reflection  I think  made 
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it  right  that  defendant  should  be  at  liberty  to  plead  again 
almost  as  of  course. 


Regina  y.  Sage  et  al. 

In<Mctment^-Bail. 

Where  the  prisoners  were  convicted  at  the  Quarter  Sessions  on  an 
indictment  for  felony-  and  a case  reserved  for  the  opinion  of  the 
Queen’s  Bench,  which  had  not  been  argued,  the  judge  in  chambers 
refused  to  bail  except  with  the  consent  of  the  Attorney-General. 

[Chambers,  April,  1854.] 

Application  to  admit  prisoners  to  bail. 

Robinson,  J. — Both  defendants  were  found  guilty  at  the 
quarter  sessions  for  the  county  of  Oxford,  on  an  indictment 
for  stealing  a heifer,  but  on  several  objections  taken  to  the 
conviction  the  judge  respited  judgment.  The  objections  went 
to  the  merits  of  the  case  upon  the  evidence,  and  appear  to 
be  substantial  objections,  on  which  it  seems  to  me  not  im- 
probable that  the  court  of  Queen’s  Bench  may  determine  in 
favour  of  the  defendants,  who  are  now  in  close  custody. 

They  are  sworn  to  be  respectable  farmers,  having  property, 
and  not  likely  to  abscond. 

The  learned  judge  in  his  certificate  of  the  indictment, 
evidence,  verdict,  and  exceptions  raised,  takes  no  notice  of 
any  application  having  been  made  to  the  court  of  Quarter 
Sessions  by  the  prisoners  to  be  bailed,  until  the  case  can  be 
disposed  of. 

It  is  stated  by  the  defendants’  counsel  that  such  an  appli- 
cation was  made,  and  that  the  court  declined  to  admit  to  bail, 
as  the  charge  was  one  of  felony,  and  the  defendants  had 
been  found  guilty  upon  their  trial;  but  that  the  court  reserved 
leave  to  the  defendants’  counsel  to  apply  to  a judge  of  one 
of  the  superior  courts  for  bail. 

Such  an  application  is  now  made  to  me.  First.  Can  I pro- 
perly notice  the  certificate  of  proceedings  signed  by  the 
chairman,  no  doubt  with  a view  to  the  statute  14  & 15  Tic., 
ch.  13,  and  for  the  purpose  of  bringing  the  case  before  the 
court  next  term,  but  now  handed  up  to  me  in  chambers 
before  the  term?  I think  not,  and  if  I should,  upon  a view 
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of  what  is  there  stated,  admit  to  bail,  I should  be  anticipa- 
ting the  judgment  to  he  given  by  the  court  in  term,  and  in 
a measure  prejudging  the  case. 

Then  if  I cannot  properly  take  up  the  judge’s  certificate, 
indictment,  &c.,  and  act  upon  it  for  this  purpose,  before  it 
has  been  or  can  be  returned  into  court,  what  have  I which 
would  warrant  my  interposing  by  an  order  to  bail,  between 
verdict  and  judgment  in  the  quarter  sessions,  in  a case  ot 
felony? 

The  statute  14  & 15  Vic.,  ch.  13,  vests  the  discretion  to 
bail  upon  such  a case  reserved  in  the  court  which  tried  the 
prisoners. 

If  I should  allow  bail  then  in  this  case,  under  such  circum- 
stances, I should  be  over-ruling  the  exercise  of  discretion 
by  that  court  which  tried  the  case,  and  should  be  prejudging 
in  a measure  the  sufficiency  of  the  evidence  to  sustain  the 
conviction,  before  the  point  has  been  argued,  and  upon 
materials  not  regularly  before  me. 

The  counsel  applying  must  give  notice  to  the  crown  officer, 
and  with  his  consent  I would  bail,  but  not  otherwise. 


Regina  v.  Connor  et  al. 

Forcible  Entry — Restitution — Evidence  of  Prosecutor. 

On  an  indictment  for  forcible  entry,  the  defendants  applied  for  delay 
in  order  to  give  evidence  of  title,  but  on  the  prosecutor  consenting 
to  waive  restitution  in  the  event  of  conviction,  they. were  compelled 
to  go  to  trial,  and  were  convicted.  A writ  of  restitution  was  after- 
wards refused,  though,  Semble,  that  it  would  in  any  case  have  been 
improper  to  delay  the  trial  for  the  reason  urged. 

Semble,  also,  that  where  the  prosecutor  has  been  examined  as  a 
witness,  restitution  should  not  be  granted. 

[Chambers,  December,  1851.] 

The  defendants  were  tried  before  Robinson,  C.  J.,  at 
Sandwich,  in  October,  1850,  for  forcibly  entry  and  convicted 
and  fined. 

The  prosecutor  now,  through  his  counsel,  applied  to  the 
learned  Chief  Justice  for  a warrant  or  writ  of  restitution. 

The  same  was  urged  at  the  trial;  but  the  learned  Chief 
Justice  there  declined,  under  the  circumstances,  telling  the 
plaintiff’s  counsel,  however,  that  if  it  would  be  proper  to 


140 


PRACTICE  REPORTS. 


grant  it,  he  could  as  well  do  it  afterwards  as  then,  and  an 
application  could  be  then  made,  when  he  could  consider  it. 

Robinson,  C.  J. — I decline  giving  the  warrant;  and  for 
two  reasons. 

1st.  The  defendants  were  indicted  near  the  end  of  the 
assizes,  and  urged  much  to  he  allowed  to  traverse,  filing 
affidavits,  setting  forth  title  to  the  property,  denying  the 
plaintiffs  right,  and  alleging  that  they  could  not  procure 
the  evidence  necessary  for  their  defence  during  the  sitting 
of  the  court.  To  meet  this  application  the  crown  officer, 
speaking  on  behalf  of  the  prosecutor,  said  that  all  that  was 
wanted  was  to  punish  defendants  for  their  violent  and  illegal 
conduct:  that  it  would  be  very  inconvenient  for  the  crown 
witnesses  to  attend  again;  and  that  any  evidence  of  title  in 
defendants  could  not  he  material,  for  the  prosecutor  would 
waive  any  right  to  restitution  in  case  of  conviction.  On  this 
declaration  I compelled  defendants  to  go  to  trial. 

Afterwards,  however,  defendants  being  convicted,  and 
being  brought  up  to  receive  sentence,  I considered,  in  the 
meantime,  that  the  object  of  these  prosecutions  being  to 
repress  high-handed  efforts  of  parties  to  right  themselves, 
the  intention  and  course  is,  as  it  seems,  rather  to  restore  the 
party  wrongfully  dispossessed,  without  reference  to  the  right 
— to  replace  things  as  they  were;  and  therefore  in  strictness 
perhaps  there  could  have  been  no  reason  in  delaying  the 
trial,  in  order  that  defendants  might  he  able  to  produce  evi- 
dence of  title,  though  it  might  place  them  in  a less  unfavour- 
able light  before  the  court,  if  they  appeared  to  he  struggling 
for  a right,  and  not  wanton  trespassers  or  rioters  (a). 

However,  as  the  pledge  was  certainly  express,  that  the 
prosecutor  would  not  apply  for  restitution,  and  as  the  defen- 
dants were  pretty  severely  fined,  I think  the  prosecutor 
should  he  left  to  his  ejectment. 

2ndly.  Another  reason  against  granting  the  warrant  is, 
that  the  evidence  of  the  prosecutor  was  admitted  on  the  trial, 
which  before  our  late  statute  respecting  evidence  he  co:dd 


(a).  See  Regina  v.  Cokely  et  al.,  (13  U.  C.  R.  521)  that  evidence  of 
title  in  defendant  is  not  admissible. 
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not  have  been;  and  it  seems  against  the  spirit  of  one  of  the 
exceptions  in  that  act  (regarding  ejectments)  to  receive  him 
as  a witness  if  restitution  is  to  follow.  It  is  at  least  doubtful. 


Boss  et  al.  v.  Cummings. 

0.  L.  P.  A.,  Secs.  125,  133,  135. 

Under  sec.  133,  C L.  P.  A.,  the  indorser  of  a note  may,  without 
leave,  deny  the  indorsement  and  notice  of  non-payment,  together 
with  a plea  of  payment,  the  first  two  pleas  being  in  effect  only  a 
denial  of  his  contract. 

[Chambers,  October,  1856.] 

Action  upon  a promissory  note  against  defendant  as  in- 
dorser. The  defendant  pleaded  three  pleas.  1st.  That  he 
did  not  indorse  the  note.  2nd.  That  he  received  no  notice 
of  the  dishonour  by  the  maker;  and,  3rd.  Payment. 

The  action  was  commenced  under  the  old  law;  but  the 
declaration  had  been  filed  and  delivered  since  the  Common 
Law  Procedure  Act  came  into  operation.  The  plaintiffs  signed 
interlocutory  judgment,  considering  that  the  defendant 
should  have  obtained  leave  to  plead  the  second  of  the  three 
pleas  before  doing  so;  and  they  then  obtained  a summons 
under  the  143rd  section  of  the  Common  Law  Procedure  Act, 
calling  upon  the  defendant  to  shew  cause  why  it  should  not 
be  referred  to  the  Master  to  ascertain  the  amount  due  to  the 
plaintiffs.  In  answer  to  this  application,  the  defendant 
applied  for  leave  to  plead  the  three  pleas  mentioned,  on  an 
affidavit  stating  that  there  were  grounds  for  the  defences 
sought  to  be  set  up;  but  at  the  same  time  he  contended  that 
under  the  133rd  section,  the  plea  of  payment  might  be  joined 
with  the  pleas  denying  the  indorsement  and  want  of  notice, 
and  that  these  were  allowable  without  leave. 

Burns,  J. — On  the  first  consideration  of  this  case  I was 
much  inclined  to  think  the  125th  section  of  the  act  warranted 
the  defendant  in  traversing  all  the  material  allegations  of  the 
declaration  by  any  number  of  pleas  wdiich  were  merely 
negative,  and  that  the  rule  that  he  should  apply  for  leave  to 
plead  more  than  one  plea  only  applied  when  the  defendant 
pleaded  affirmative  matter  on  his  side  to  destroy  the  cause  of 
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action.  I find,  however,  that  in  considering  the  effect  of  the 
81st  section  of  the  English  act,  corresponding  to  the  130th 
section  of  onr  act,  the  obligation  to  apply  for  leave  to  plead 
double  applies  as  well  to  negative  as  to  affirmative  pleas.  An 
instance  of  many  pleas  traversing  various  allegations  of  the 
declaration,  all  of  a negative  character,  appears  in  Platt  v. 
Else  (8  Ex.  364).  The  plaintiffs  were  right,  therefore,  in 
supposing  that  as  a general  rule  the  defendant  should  ask 
for  leave  to  plead  double,  even  in  traversing  the  different 
allegations  in  the  declaration,  but  it  remains  to  be  considered 
whether  in  this  particular  case  the  defendant  was  not  at 
liberty  to  plead  that  he  did  not  indorse,  and  that  he  had  no 
notice  of  non-payment,  without  asking  for  permission  to  join 
those  two  pleas;  the  pleas  of  payment,  and  that  he  did  not 
indorse,  being  expressly  authorised  by  the  133rd  section  of 
the  act.  Our  rules  of  1842  did  not  prohibit  more  pleas  than 
one,  as  the  English  rules  did;  but  in  actions  on  bills  of  ex- 
change and  promissory  notes  the  plea  of  non  assumpsit  was 
made  inadmissible;  and  the  defendant,  in  a case  like  the 
present,  was  there  obliged  to  plead  two  pleas  in  order  to  deny 
the  allegations  of  the  declaration,  and  he  had  no  occasion  to 
ask  permission  from  the  court  to  do  so.  The  rules  of  1842 
still  remain  in  force  until  next  Easter  term.  The  2nd  of  the 
rules  respecting  pleading  recently  made,  says  that  several 
pleas  founded  on  the  same  ground  of  answer  or  defence  shall 
not  be  allowed;  but  this  will  not  be  in  force  until  next 
Easter  term.  In  Archer  v.  Garrard  (3  M.  & W.  63)  it  was 
determined  that  several  pleas  which  only  make  one  answer 
to  the  declaration  do  not  require  to  obtain  leave  to  be  pleaded 
together.  Now,  testing  this  case  by  that  rule,  it  appears  to 
me  the  defendant  was  at  liberty  to  plead  the  two  pleas  with- 
out asking  permission  to  do  so.  The  contract  of  the  indorser 
of  a promissory  note  is  that  he  will  pay  if  the  maker  do  not, 
provided  he  (the  indorser)  receives  notice  of  non-payment  by 
the  maker.  The  giving  of  notice  of  non-payment  is  part  of 
the  contract.  The  133rd  section  of  the  Common  Law  Pro- 
cedure Act  allows  the  defendant  to  deny  the  contract, 
together  with  a plea  of  payment.  Here  in  this  case  the 
defendant  by  his  first  plea  says  that  he  did  not  indorse.  That 
puts  in  issue  his  signature  merely;  but  that  is  only  part  of 
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the  contract,  and  if  the  defendant  did  not  deny  the  notice 
he  mnst  he  taken  to  admit  it.  The  second  plea  denies  the 
other  part  of  the  contract;  that  is,  that  he  had  not  the  notice 
he  contracted  he  should  have  in  order  to  render  him  liable. 
In  order  to  deny  the  contract  in  toto  the  two  pleas  are  there- 
fore necessary.  The  133rd  section  is  silent  as  to  the  manner 
in  which  the  defendant  may  deny  the  contract,  but  I appre- 
hend that  any  number  of  pleas  may  be  used,  which  may,  in 
consequence  of  the  peculiarity  of  the  contract,  become  neces- 
sary for  that  purpose.  It  is  the  peculiarity  of  the  contract 
of  the  indorser  of  a note  which  renders  it  necessary  to  use 
two  pleas  in  order  fully  to  deny  it.  The  mere  denial  of  the 
indorsement  would  admit  the  notice,  and  the  denial  of  hav- 
ing received  notice  would  admit  the  indorsement. 

It  is  very  true  if  the  defendant  succeeds  on  either  plea  it 
affords  an  answer  to  the  action,  but  then  the  contract  is  of 
a two-fold  character,  and  the  two  pleas  do  not  cover  the 
same  ground  of  defence,  but  are  distinct,  applying  to  the 
two  different  parts  of  the  contract.  Non  assumpsit  would 
have  traversed  both,  but  the  rules  of  1842  compelled  the 
defendant  in  a case  like  this  to  traverse  the  contract  by  dis- 
tinct answers.  Taking  the  125th  section  with  the  133rd  sec- 
tion, and  construing  them  with  the  rules  of  1842,  I think  the 
indorser  of  a note  may  deny  his  indorsement  and  want  of 
notice,  without  asking  permission  to  do  so,  and  that  they  are 
not  inconsistent  pleas.  The  135th  section  authorises  the 
plaintiff  to  sign  judgment,  if  the  defendant  pleads  several 
pleas  without  the  leave  of  the  court  or  a judge,  except  in  the 
cases  specially  provided  for,  but  the  133rd  section  provides 
for  the  defendant  denying  the  contract  alleged  in  the  decla- 
ration without  leave  of  the  court,  and  the  rules  of  1842 
obliged  the  defendant  in  an  action  of  this  kind  to  do  so  in 
two  pleas  instead  of  one. 

The  plaintiff  must  proceed  to  issue  on  the  pleas  pleaded, 
and  the  present  summons  must  be  discharged,  but  it  will  be 
without  costs. 
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Callaghan  y.  Baines  et  al. 

Notice  of  trial — Computation  of  time — C.  L.  P.  A.,  sec.  lJtG. 

Under  the  Common  Law, Procedure  Act  the  eight  days’  notice  of  trial 
required  are  to  be  reckoned  one  day  inclusive  and  the  other  exclu- 
sive. Notice  therefore  on  Monday  for  the  following  Monday  is  too 
late. 

The  same  rule  applies  to  cases  sent  down  by  writ  of  trial. 

[Queeni’s  Bench,  T.  T.,  21  Vic.] 

This  was  a case  tried  in  the  county  court,  on  a writ  of  trial, 
where  a verdict  was  found  for  the  plaintiff. 

Philpotts  moved  to  set  aside  the  verdict  for  irregularity, 
with  costs,  on  the  ground  that  notice  of  trial  was  not  served 
in  time,  being  served  on  Monday  for  trial  on  the  following 
Monday. 

Hallinan  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  statute  8 Vic.,  ch.  13,  sec.  52,  enacts  that  the  notice 
of  trial  in  such  cases  shall  he  the  same  as  in  the  Queen’s 
Bench. 

It  now  depends  on  the  Common  Law  Procedure  Act  what 
notice  of  trial  is  to  he  given,  and  the  direction  there  is  that 
eight  days’  notice  of  trial  shall  be  given.  We  cannot,  we 
think,  hold  that  to  be  governed  as  to  the  mode  of  computa- 
tion by  2 Geo.  IV.  ch.  1,  sec.  22,  because  it  is  not  by  that 
statute  the  period  is  fixed,  nor  by  any  rule  of  court,  but  by 
a subsequent  statute,  which,  as  to  fits  construction,  is  not 
affected  by  2 Geo.  IV.,  or  by  any  rules,  but  is  to  be  con- 
strued according  to  the  general  rule  of  construction  in  such 
cases,  which  is  not  that  both  the  first  and  last  days  are  to  be 
inclusive,  but  one  of  them  only.  The  rule  nisi  must  there- 
fore be  made  absolute.  The  point  has  been  determined  in 
effect  by  Scott  v.  Dickson  (1  P.  R.*366). 

Rule  absolute  (a). 


(a)  See  Vrooman  v.  Shuert,  ante,  page  122;  and  Buffalo  and  Lake 
Huron  Railroad  Company  v.  Brooksbanlcs,  ante,  page  12G;  and  the 
next  case — all  deciding  the  same  point. 
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Clark  v.  Waddel. 

Under  the  Common  Law  Procedure  Act,  notice  of  trial  served  on  the 
15th  for  the  22nd  is  too  late. 

[Practice  Court,  H.  T.,  1857.] 

The  declaration  was  served  on  the  1st  of  October,  1856, 
and  also  the  demand  for  plea,  the  venne  being  laid  in  the 
county  of  Lambton,  and  the  assizes  to  be  held  at  Sarnia  on 
the  22nd  of  October.  The  defendant’s  attorney  lived  at 
Chatham.  He  sent  his  pleas  to  an  agent  at  Sarnia  to  be 
filed  and  served,  and  they  were  filed  and  served,  on  the  15th 
of  October,  on  the  agent  of  defendant’s  attorney. 

No  defence  was  made  at  the  trial,  which  was  had  on  the 
second  day  of  the  assizes.  The  issue  book  and  notice  were 
not  returned. 

The  defendant  obtained  a rule  nisi  to  set  aside  the  verdict 
and  proceedings  for  irregularity,  on  the  ground  that  no  legal 
or  proper  notice  was  served. 

Burns,  J. — The  question  to  be  determined  is  whether 
the  first  and  last  days  of  the  time  for  giving  notice  of  trial  are 
to  be  reckoned  in  the  eight  days.  No  question  could  arise  on 
the  36th  section  of  2 Geo.  'IV.,  ch.  1,  for  the  22nd  section  of 
that  act  enacted  that  the  first  and  last  days  of  all  periods  of 
time  limited  by  the  act,  or  to  be  thereafter  limited  by  any 
rules  or  orders  of  the  court  for  the  regulation  of  practice, 
should  be  inclusive.  Neither  of  these  sections  are  expressly 
repealed,  but  the  36th  section  is  repealed  by  implication  by 
the  146th  and  147th  sections  of  the  Common  Law  Procedure 
Act,  1856. 

Although  the  time  mentioned  in  these  latter  sections  is 
precisely  the  same  as  that  contained  in  the  act  of  1822, 
yet  the  provision  of  the  first  and  last  being  reckoned  inclu- 
sive was  confined  by  that  act  to  all  periods  of  time  limited 
in  the  act,  and  to  such  periods  of  time  as  should  be  limited 
by  rules  or  orders  of  the  Court  for  regulating  tlie  practice, 
and  therefore  does  not  touch  the  question  as  arising  upon 
the  construction  of  the  clauses  of  the  Common  Law  Proce- 
dure Act.  No  corresponding  provision  respecting  first  and 
last  days  has  been  re-enacted  by  the  legislature,  and  the  only 


146 


PRACTICE  REPORTS. 


thing  affecting  the  point  is  how  far  the  166th  rule  of  the 
court  of  Trinity  Term,  20  Vic.,  may  he  held  to  govern.  That 
rule  cannot  affect  the  construction  of  the  time  mentioned  in 
the  act  of  parliament,  because  the  rule  affects  only  to  he 
a guide  where  the  number  of  days  stated,  not  expressed  to 
be  clear  days,  is  prescribed  by  the  rules  of  practice  of  the 
courts.  The  case  of  Rowberry  v.  Morgan  (9  Ex.  730)  shews 
that  the  rules  of  court  are  not  to  he  construed  as  altering  or 
affecting  the  time  mentioned  in  the  act  of  parliament,  unless 
there  was  an  intention  by  the  judges  to  do  so;  and  then  the 
question  would  he  whether  they  had  power  to  do  it.  In 
England,  until  the  Common  Law  Procedure  Act,  1852,  was 
passed,  notice  of  trial  for  causes  to  he  tried  in  Middle- 
sex was  served  eight  days  before  the  trial,  and  that  was 
reckoned  exclusive  of  the  last  day,  and  for  the  assizes  by 
statute  14  Geo.  II.,  ch.  17,  sec.  4,  ten  days’  notice  at  least 
was  to  he  given,  which  expression  excluded  the  last.  The 
Common  Law  Procedure  Act,  1852,  section  97,  provides  for 
ten  days’  notice  to  he  given  in  all  cases,  and  that,  it  is  said, 
will  he  reckoned  exclusive  of  the  last  day. 

As  the  statute  of  1822  does  not  affect  the  computation  of 
time  mentioned  in  subsequent  statutes,  we  must  give  the 
same  construction  to  the  146th  and  147th  section  of  our  act 
that  would  be  given  to  the  other  clauses  of  the  same  act, 
whenever  a time  is  mentioned  in  the  same  terms  as  used  with 
respect  to  the  notice  of  trial.  The  construction  hitherto 
given  to  the  other  clauses  of  the  act  limiting  certain  times  to 
do  certain  acts  has  been  that  the  day  of  service  is  reckoned, 
but  the  last  day  of  the  number  of  days  is  excluded. 

In  this  case  there  was  therefore  no  notice  of  trial  served; 
that  is,  no  legal  notice.  It  was  not  merely  an  irregular 
notice,  hut  in  fact  no  notice  at  all,  and  might  just  as  well 
have  been  served  the  day  before  the  trial. 

Being  the  first,  however,  the  verdict  will  he  set  aside  with- 
, out  costs. 

Rule  absolute  (a). 


(a)  See  the  last  case. 
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Ellerby  y.  Walton  et  al. 

Affidavit  to  hold  to  bail — Money  lent — Statement  of  cause  of  action — 
Entitling — Division  into  paragraphs. 

It  is  not  necessary  under  the  112th  rule  of  T.  T.,  20  Vic.,  that  an 
affidavit  to  hold  to  bail  should  be  divided  into  paragraphs  and  num- 
bered. 

Where  the  commissioner  designates  himself  “A  Commissioner  in 
B.  R.,  &c.,”  it  is  no  objection  that  the  affidavit  is  not  entitled  in 
any  court. 

An  affidavit  that  A.  & B.  are  indebted  for  money  lent  to  A.  Held, 
sufficient  to  authorise  the  arrest  of  A. 

Quaere,  whether  it  would  have  supported  the  arrest  of  both. 

J.  R.  Jones  obtained  a rule  nisi  to  set  aside  the  arrest  of 
the  defendant  Walton  under  the  capias  issued  in  this  cause, 
the  said  writ  of  capias,  the  affidavits  on  which  it  issued,  and 
all  subsequent  proceedings. 

1st.  Because  the  affidavit  was  not  entitled  in  any  court. 
2nd.  Nor  divided  into  paragraphs  numbered.  3rd.  Because 
it  alleged  the  cause  of  action  to  be  against  both  defendants, 
for  money  lent  to  defendant  Walton. 

The  affidavit  was  entitled  in  the  case  of  David  Ellerby, 
plaintiff  and  Joseph  Walton  and  Adam  Tait,  defendants,  in 

the  court  of , the  attorney  having  accidentally 

omitted  to  fill  in  the  style  of  the  court  from  which  the  writ 
issued.  It  stated  that  Joseph  Walton  of  the  late  firm  of 
Walton  & Co.,  and  Adam  Tait  were  justly  and  truly  indebted 
to  him,  the  deponent,  in  £141  5s.  lOJd.  of  lawful  money  of 
Upper  Canada,  for  money  lent  by  him  to  the  said  Joseph 
Walton,  on  the  25th  day  of  May,  1855:  that  the  said  debt 
was  justly  and  truly  due  to  him;  and  that  he  had  good  reason 
to  believe,  and  verily  did  believe,  that  the  said  Joseph  Walton 
was  immediately  about  to  leave  Upper  Canada,  with  intent 
and  design  to  defraud  him1  of  the  said  debt.  The  jurat  was 
“ Sworn  before  me  at  Toronto  this  1st  day  of  April,  1857. 
(Signed)  John  Crickmore, 

A Commissioner  in  B.  R.,  &c.” 
On  the  affidavit  a praecipe  was  endorsed  thus,  “ In  the 
Court  of  Queen’s  Bench.” 

(Style  of  the  cause.)  Required  a writ  of  Capias. 

(Signed)  R.  Moore, 

Plaintiff’s  attorney. 

Moore  shewed  cause.  As  to  the  first  objection,  the  commis- 
sioner describes  himself  as  a commissioner  of  this  court,  and 
10  PRAC.  2. 
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that  is  sufficient,  Urquhart  v.  Dick,  8 Dowl.  17  ; White  v. 
Irving,  5 Dowl.  289;  Perse  v.  Browning,  1 M.  & W.  362. 
As  to  the  second  objection,  the  rule  of  court  on  which  the 
exception  is  taken  is  imperative  only  as  regards  affidavits  used 
in  support  of  or  in  opposition  to  a rule  nisi.  As  to  other 
affidavits  the  want  of  compliance  with  the  rule  merely  de- 
prives the  party  of  costs.  New  rules  No.  112,  page  35. 
The  third  objection  must  also  fail,  for  the  affidavit  shews  a 
perfectly  legal  cause  of  action.  The  statement  of  deponent 
is  that  Walton  and  Tait  are  indebted  to  him  for  money  lent 
to  Walton,  which  may  well  be  the  case. 

J.  R.  Jones  contra.  The  authorities  shew  that  where  the 
affidavit  is  not  entitled  in  any  court  when  sworn,  at  least  the 
court  must  be  inserted  before  taking  out  a writ,  or  something 
must  appear  in  the  affidavit  to  shew  the  court.  Osborne  v. 
Tatum,  1 B.  & P.  271;  Moiling  v.  Poland,  3 M.  & S.  157. 
But  the  question  must  now  be  decided  by  the  Common 
Law  Procedure  Act,  1856,  sec.  23,  which  provides  “that 
it  shall  not  be  necessary  that  any  such  affidavit  shall  be  at 
the  time  of  making  thereof  entitled  of  or  in  any  court,  but 
that  the  style  and  title  of  the  court  may  be  added  at  the  time 
of  suing  out  the  process,”  &c.,  and  this  implies  that  if  not  so 
added  the  affidavit  will  be  insufficient.  That  is  the  fair 
construction  of  the  clause,  which  should  be  construed  here 
strictly,  the  liberty  of  the  subject  being  in  question. 

As  to  the  third  objection,  it  is  true  there  may  possibly 
be  such  a cause  of  action  as  is  sworn  to,  but  it  is  not  stated 
with  sufficient  certainty.  Deponent  should  have  shewn  the 
nature  of  Tait?s  liability,  whether  as  endorser  or  otherwise, 
whether  the  obligation  was  joint  or  several,  and  how  much 
was  due  by  each  party. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

In  regard  to  the  first  objection,  we  think  the  Common 
Law  Procedure  Act,  sec.  23,  does  not  require  any  greater 
strictness  of  practice  than  prevailed  before  in  respect  to  the 
entitling  the  affidavit  in  the  proper  court.  It  was  intended 
clearly  to  have  the  contrary  effect,  by  doing  away  with  a 
difficulty,  and  not  to  give  ground  for  a new  objection.  And 
the  jurat  being  subscribed  in  this  case  by  a commissioner  of 
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the  Queen’s  Bench,  at  Toronto,  is  sufficient,  according  to 
several  adjudged  cases,  to  dispense  with  the  necessity  of  en- 
titling the  affidavit  in  the  court.  (3  Dowl.  17,  7 T.  R.  45, 
13  East  189.) 

As  to  the  second  objection,  the  112th  rule  only  • deprives 
the  party  of  the  costs  of  preparing  the  affidavit,  if  it  is  not 
framed  in  compliance  with  the  rule,  except  as  regards  affi- 
davits required  for  supporting  or  answering  rules,  and  this 
affidavit  is  not  one  of  them. 

Upon  the  last  objection,  we  have  had  some  doubt,  but  do 
not  think  that  we  should  give  way  to  it.  The  affidavit  is 
made  only  for  the  arrest  of  Walton,  and  it  discloses  a good 
cause  of  action  against  him  for  money  lent  to  himself.  If 
it  had  been  necessary  to  consider  whether  the  affidavit  was 
sufficient  to  authorise  the  arrest  of  both,  the  question  then 
would  have  been  whether  it  might  not  possibly  be  true  that 
the  two  might  be  indebted  for  money  lent  to  one,  and 
whether,  if  it  be  true,  we  should  be  justified  in  holding  the 
affidavit  as  insufficient,  because  it  was  not  stated  that  the 
money  was  lent  to  Walton  at  the  request  of  both,  or  any  other 
circumstance  that  might  make  both  liable  for  it.  But  when 
that  person  alone  has  been  arrested  to  whom  the  money  was 
lent,  we  think  we  should  hold  the  affidavit  sufficient.  It  is 
not  objected  that  the  affidavit  does  not  state  that  money  was 
lent  to  Walton  at  his  request,  and  at  any  rate  we  believe  that 
is  not  now  held  to  be  necessary. 

Rule  discharged. 


Connors  v.  Squires. 

Under  the  circumstances  set  out  below,  the  defendant  having  settled 
collusively  with  the  plaintiff  was  ordered  to  pay  the  plaintiff’s  at- 
torney his  costs,  and  an  application  afterwards  made,  to  revise  the 
taxation  of  such  costs,  was  refused. 

[Chambers,  December,  1850.] 

S.  M.  Jarvis  obtained  a summons  on  defendant  to  pay 
to  the  plaintiff’s  attorney  £15  12s.  8d.,  the  costs  taxed  to 
him  on  entry  of  a judgment,  and  £3  9s.  8d.,  for  three  writs 
of  fi.  fa.  issued  in  the  cause,  or  that  the  plaintiff’s  attorney 
should  have  leave  to  take  out  executions  against  defendant’s 
goods  to  levy  the  said  sums,  on  the  ground  that  the  defen- 
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dant  and  plaintiff  had  settled  collusively,  for  the  purpose  of 
depriving  the  plaintiff’s  attorney  of  his  costs. 

The  plaintiff,  a poor,  man,  had  sned  defendant  for  work 
and  labour,  and  recovered  a verdict  for  £9  10s.  Judgment 
was  entered,  and  execution  issued:  two  writs  of  fi.  ft.  in  suc- 
cession against  defendant’s  goods  were  returned  nulla  bona, 
and  the  plaintiff’s  attorney  then  took  out  a pluries  fi.  fa.,  and 
sent  it,  as  he  swore,  with  instructions  to  the  sheriff  not  to 
accept  from  defendant  any  of  the  plaintiff’s  receipts,  hut  to 
levy  under  the  writ,  he  having  heard  that  the  defendant  and 
plaintiff  were  about  to  settle  so  as  to  defeat  his  claim  for 
costs.  He  swore  also  that  he  believed  he  wrote  to  defen- 
dant desiring  him  not  to  pay  money  to  the  plaintiff,  but  to 
him  as  the  attorney. 

The  sheriff  received  the  writ,  and  being  ruled  returned  to 
it  on  the  4th  of  July,  1850,  that  the  plaintiff  had  ordered 
him  to  stay  proceedings,  he  being  satisfied  in  full,  debt  and 
costs. 

The  plaintiff’s  attorney  learned,  on  the  27th  of  August, 
1850,  that  it  had  been  so  returned. 

He  made  this  application  on  the  23rd  of  November,  1850. 

The  pluries  writ  had  been  placed  in  the  sheriff’s  hands  in 
January,  1850,  returnable  on  the  first  of  Hilary  term. 

The  attorney  swore  that  the  plaintiff  had  promised  him 
that  he  would  come  to  no  settlement  with  defendant,  which 
should  interfere  with  the  attorney’s  receiving  the  debt  and 
costs:  that  he  believed  the  settlement  was  made  collusively, 
to  defraud  him  of  his  costs:  that  the  plaintiff  was  a labouring 
man,  unable  to  pay  the  costs:  that  he  had  never  received 
any  thing  from  the  plaintiff  on  account  of  the  suit:  that  his 
costs  were  wholly  unpaid,  and  would  be  lost  unless  the  court 
should  interfere. 

The  sheriff  made  affidavit  that  he  had  some  recollection 
of  receiving  instructions  from  the  plaintiff’s  attorney  not  to 
allow  any  receipts  of  the  plaintiff  to  be  credited  on  the  writ, 
but  that  before  he  got  the  writ,  namely,  on  the  17th  of 
August,  1849,  he  bad  been  informed  of  the  settlement,  and 
defendant  delivered  to  him  the  plaintiff’s  receipt  in  full  for 
debt  and  costs,  on  account  of  which  he  afterwards  made  his 
return,  in  July,  1850. 
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The  defendant  made  affidavit  that  he  never  received  any 
letter  from  the  plaintiffs  attorney  to  the  effect  that  he  would 
not  recognize  any  settlement  of  his  suit  with  the  plaintiff 
forbidding  him  from  making  any  compromise  or  settlement 
with  the  plaintiff  either  before  or  after  the  settlement:  that 
about  the  9th  of  July,  1849,  he  settled  with  the  plaintiff  by 
paying  him  in  full  of  debt,  interest  and  costs,  £17.  He  swore 
that  the  settlement  was  not  made  fraudulently  and  collu- 
sively,  with  a view  of  depriving  said  S.  M.  Jarvis,  and  cheat- 
ing him  out  of  his  costs  in  the  action. 

He  admitted  that  he  was  aware  the  costs  amounted  to  about 
£15,  and  that  the  plaintiff  also  knew  it,  as  he  stated  that  his 
attorney  had  sent  him  to  settle  with  defendant,  not  being 
able  to  get  the  amount  through  the  sheriff:  that  the  plaintiff 
said  he  would  pay  his  attorney’s  costs:  that  he  would  not 
charge  him,  the  plaintiff  much,  as  he  was  a poor  man. 

He  swore  further,  that  the  plaintiff  recovered  unjustly 
against  him,  that  the  jury  disbelieved  his  defendant’s  wit- 
ness; and  that  the  plaintiff  told  him  he  knew  he  was  not 
entitled  to  the  amount  of  the  verdict. 

Robinson,  C.  J. — The  plaintiffs  attorney  seems  to  have 
delayed  his  proceedings  rather  unaccountably,  as  he  must 
have  heard  earlier  than  in  January,  1850,  of  the  settlement 
made  in  July,  1849,  and  which  had  been  notified  to  the 
sheriff  in  August,  1849. 

The  proceeding,  however,  is  fraudulent  in  itself,  for  a 
defendant  by  paying  £17  to  pretend  to  satisfy  his  debt  of 
£9  to  the  plaintiff  and  attorney’s  costs,  which  he  knew 
amounted  to  more  than  £15.  I will  order  a rule  on  defen- 
dant to  pay  to  the  plaintiffs  attorney  by  the  first  day  of 
next  term  the  amount  of  taxed  costs  and  charges  for  writs 
of  fi.  fa.,  but  not  with  costs  of  this  application. 

On  the  28th  of  January,  1851,  the  defendant  obtained  a 
judge’s  summons,  to  shew  cause  why  the  taxation  of  costs 
should  not  be  revised,  to  reduce  the  charge  for  writs,  the 
plaintiff  paying  the  costs  of  this  application  if  any  thing 
should  be  struck,  off,  though  less  than  one-fifth,  and  that  the 
rule  granted  on  the  17th  of  December  last  be  amended  by 
substituting  the  amount  levied  after  revision. 
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Robinson,  C.  J. — I decline  to  make  this  order. 

1st.  The  costs  were  taxed  in  June  after  notice  of  taxation 
served  on  the  agents  of  defendant’s  attorney,  who  had  acted 
as  his  agent  in  this  cause.  They  rejected  the  service,  but 
sent  the  notice  to  defendant’s  attorney  without  delay.  It 
reached  him  perhaps  too  late  for  him  to  attend,  hut  if  it  was 
insufficient  as  served,  and  the  taxation  was  therefore  irregu- 
lar, he  should  have  moved  in  reasonable  time  against  it. 

2ndly.  Instead  of  that  the  defendant  in  July  settles  fraudu- 
lently with  the  plaintiff,  knowing  that  the  costs  had  been 
taxed  at  £15,  and  takes  the  plaintiff’s  recipt  for  debt  and 
costs.  He  thereby  tried  to  deprive  the  plaintiff’s  attorney  of 
his  costs,  by  affecting  to  pay  them,  and  so  far  acquiescing  in 
them,  instead  of  moving  for  revision. 

3rdly.  Then,  when  ordered  to  pay  them  to  the  plaintiff’s 
attorney  by  rule  made  in  December,  I take  the  amount  to 
have  been  settled  conclusively.  If  he  ever  meant  to  object 
to  the  amount  he  should  at  least  have  done  it  then,  and  asked 
for  revision.  It  is  said  he  did;  if  so,  it  was  refused:  the  thing 
is  finally  closed:  if  he  did  not,  he  is  now  too  late. 

4thly.  The  defendant’s  conduct  was  bad,  but  I nevertheless 
did  not  make  him  pay  the  costs  of  the  application  in  Decem- 
ber. The  plaintiff’s  attorney  has  had  to  pay  that;  and  I shall 
interfere  no  further.  It  seems  £3  or  so  only  is  the  alleged 
amount  of  excess.  Instead  of  having  it  reduced  from  June 
to  January,  he  tried  to  cheat  the  plaintiff’s  attorney  out  of 
them,  and  put  him  to  the  charge  of  resisting  his  attempt. 

Summons  discharged,  with  costs. 


Shaw  v.  Ormiston. 

Attorney  commencing  action  unthout  authority. 

Where  it  was  shewn  that  the  plaintiff’s  attorney  had  commenced  an 
action  without  authority,  the  court,  on  application  of  the  defend- 
ant, ordered  proceedings  to  be  stayed,  and  that  the  attorney  should 
pay  the  defendant’s  costs  as  well  as  the  costs  of  the  application. 

[Practice  Court,  M.  T.,  19  Vic.] 

Rule  calling  on  the  attorney  on  the  record  for  the  plain- 
tiff to  shew  cause  why  all  further  proceedings  should  not  be 
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stayed,  and  the  said  attorney  he  ordered  to  pay  all  the  defen- 
dant’s costs  in  this  cause,  and  the  costs  of  the  motion,  on  the 
ground  that  this  action  was  wholly  prosecuted  without  the 
authority  of  the  plaintiff. 

Draper,  J. — Nothing  can  be  more  positive  than  the  plain- 
tiffs denial  that  he  ever  authorised  or  directed  the  institu- 
tion of  this  suit,  or  that  he  contemplated  becoming  a plain- 
tiff to  recover  damages  for  the  alleged  seduction  hy  the  de- 
fendant of  Agnes  McKihhon.  And  if  the  facts  are  cor- 
rectly stated  in  his  affidavit,  the  action  would  not  he  main- 
tainable, for  she  did  not  become  his  servant  until  many 
months  after  she  became  pregnant. 

The  affidavits  in  reply  do  not  meet  this  statement  with 
equal  positiveness.  They  rather  in  some  particulars  confirm 
the  plaintiff’s  statement,  that  his  motive  in  accompanying 
Ann  McKihhon  to  the  office  of  the  plaintiff’s  attorney  was 
rather  that  she  might  he  advised  what  course  she  might  or 
could  take  under  the  circumstances,  than  that  he  contem- 
plated instituting  an  action  to  recover  damages  for  any  injury 
he  had  sustained;  and  there  is  not  a little  in  the  affidavits  to 
lead  to  the  conclusion  that  Ann  McKihhon  herself,  and  per- 
haps others,  looked  upon  the  suit  as  instituted  for  her  bene- 
fit, and  were  on  that  account  desirous  that  it  should  proceed. 
And  the  affidavit  of  the  attorney  appears  to  me  rather  to 
lead  to  the  conclusion  that  he  inferred  the  plaintiff  wished 
this  action  brought,  because  no  other  person  could  sue  for 
damages,  than  that  the  plaintiff  desired  any  such  suit  to  be 
brought. 

With  regard,  therefore,  to  the  plaintiff  authorising  the 
suit,  I must  say  I think  the  affidavits,  carefully  considered, 
fully  lead  to  the  opposite  conclusion.  And  I cannot  refrain 
from  quoting  Lord  Tenterden’s  language,  as  given  in  a note 
in  1 Chitty’s  General  Practice,  400:  "It  too  frequently 

occurs  that  upon  a client’s  statement  a suit  is  precipitately 
commenced,  without  first  ascertaining  the  evidence,  and  suffi- 
cient enquiry  into  the  details  of  proofs  is  not  made  until 
just  before  the  trial,  after  much  expense  has  been  incurred, 
and  then  it  will  appear  that  for  want  of  adequate  evidence 
the  suit  is  not  sustainable.  This  is  grossly  absurd  and 
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culpable  negligence.”  In  the  present  case,  a proper  enquiry 
into  the  details  of  proofs  would  have  prevented  this  action 
having  been  instituted,  and  would  have  saved  all  this  subse- 
quent trouble  and  expense. 

As  it  is,  however,  having  arrived  at  the  conclusion  on  the 
affidavits  that  this  action  was  brought  without  authority  from 
the  plaintiff,  the  case  of  Hubbart  v.  Phillips  (13  M.  & W. 
(02)  is  an  express  authority  for  making  this  rule  absolute, 
and  that  case  was  referred  to  and  approved  in  1 .Ex.  1.  The 
rule,  therefore,  will  be  absolute. 


Stafford  v.  Trueman. 


Entry  of  judgment  nunc  pro  tunc — Delay. 

In  an  action  of  dower  judgment  was  given  in  favour  of  the  tenant 
in  June,  1856.  In  August  the  tenant  died,  and  the  entry  of  judg- 
ment was  delayed  by  the  difficulty  in  procuring  the  affidavit  of  dis- 
bursements, &c.  The  demandant  brought  another  action  against 
the  heirs  of  the  tenant  for  dower  in  the  same  land,  and  in  April, 
1857,  an  application  was  made  to  allow  the  judgment  given  in  June 
to  be  entered  nunc  pro  tunc.  Held,  too  late. 

[Chambers,  April  2,1857.] 

The  defendant  applied  to  be  allowed  to  enter  judgment 
nunc  pro  tunc,  as  of  the  25th  of  June,  1856,  on  which  day 
the  court  gave  judgment,  discharging  the  rule  nisi  for  a new 
trial. 

It  was  an  action  for  dower  commenced  in  1855,  and  tried 
in  January,  1856,  when  a verdict  was  given  for  the  tenant. 
In  the  term  following  the  plaintiff  obtained  a rule  nisi  for 
a new  trial,  upon  the  evidence,  and  on  affidavits,  which  was 
served  on  the  12th  of  February,  1856. 

The  premises  were  in  the  county  of  Peel,  but  the  deman- 
dant resided  in  the  county  of  Huron,  and  could  not,  it  was 
stated,  obtain  affidavits  in  answer  to  those  filed  by  the  plain- 
tiff in  time  to  shew  cause  against  the  rule  in  Hilary  Term, 
and  it  was  enlarged  till  Easter  Term,  (1856). 

In  Easter  Term  the  rule  nisi  was  argued,  and  judgment 
was  given  on  the  judgment  day  after  that  term  (26th  of 
June),  discharging  the  rule. 

It  was  sworn  by  the  attorney  for  the  tenant,  that  he  was 
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delayed  for  some  time  in  entering  judgment,  in  consequence 
of  being  unable  to  procure  the  subpoenas  for  his  witnesses 
from  the  person  who  had  served  them,  and  also  a statement 
of  the  sums  paid  to  the  several  witnesses  for  their  attendance: 
that  about  the  24th  of  August,  1856,  the  tenant  came  to 
Toronto  to  his  attorney,  and  gave  him  some  information 
respecting  the  witnesses,  and  was  to  return  in  a short  time 
with  full  information,  but  he  died  suddenly,  as  he  was  leav- 
ing Toronto  on  his  way  home:  that  the  difficulty  in  procuring 
the  necessary  affidavit  of  disbursements  was  increased  by  his 
death,  and  has  not  been  yet  removed,  and  the  judgment  had 
in  consequence  not  yet  been  entered  up. 

The  demandant  had  lately  brought  an  action  for  dower  in 
the  same  land  against  the  heirs  of  the  late  tenant. 

Robinson,  C.  J. — T should  be  glad  to  accede  to  this  ap- 
plication, if  it  appeared  to  me  that  it  was  warranted  by 
authority;  for  I do  not  see  that  it  could  do  injustice  to  the 
demandant,  as  her  right  to  dower  was  fairly  tried  in  the 
former  action,  and  the  verdict  in  favour  of  the  tenant  was 
sustained  by  the  court;  and  the  heir  of  the  tenant,  who  is 
now  sued,  if  he  could  set  up  that  judgment  in  bar,  would  be 
placed  only  in  a just  position,  and  this  case  would  not  im- 
probably arrive,  without  the  expense  and  delay  of  a trial,  at 
the  same  result  as  it  will  do  after  a trial.  But  on  the  other 
hand  we  are  to  consider  that  the  effect  of  the  judgment,  if 
allowed  now  to  be  so  entered  as  to  make  it  legal,  notwith- 
standing the  statute  17  Car.  II.,  would  be  that  the  widow 
would  be  thereby  finally  barred  as  to  her  right  to  the  estate 
which  she  claims;  and  that  being  so,  the  court,  and  more 
especially  a single  judge  out  of  court,  should  not  do  what  will 
have  that  effect,  if  the  propriety  of  it  be  at  all  questionable. 

I find  nothing  but  the  case  cited  by  Mr.  Gamble  of  Evans 
v.  Rees  (12  A.  & E.  167)  that  appears  to  go  by  any  means 
the  length  of  supporting  this  application.  Blewett  v.  Tregon- 
ning  (4  A.  & E.  1002)  cannot  be  treated  as  authority,  for  it 
was  determined  without  taking  time  to  consider,  and  without 
any  authority  cited,  or  'reasons  given  by  the  court  for  the 
judgment;  and  besides,  there  was  this  difference  between 
that  case  and  the  present,  that  the  party  against  whom 
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the  verdict  was  died  within  two  terms  after  the  delay  which 
had  been  occasioned  by  the  pending  rule  had  ceased.  Here 
two  full  terms  elapsed  after  the  court  had  disposed  of  the 
rule,  and  after  the  death  of  the  party.  It  was  not  till  about 
nine  months  after  the  judgment  given  discharging  the  rule, 
and  seven  months  after  the  death  of  the  party,  that  this 
application  was  made. 

The  case  of  Evans  v.  Rees  is  a deliberate  decision  of  the 
Court  of  Queen’s  Bench,  which  seems  strongly  to  support 
this  application,  but  it  stands  so  much  opposed  to  many 
decisions,  both  before  and  after  it,  that  have  been  made  in 
all  the  courts,  that  I should  not  feel  warranted  in  following 
it,  even  if  the  facts  were  not  stronger  in  favour  of  the  party 
applying  in  that  case  than  in  this.  But  in  fact  the  delay  there 
was  much  less.  The  trial  took  place  in  the  spring  of  1839, 
and  the  defendant,  who  obtained  a verdict,  died  on  the  3rd 
of  April,  before  the  ensuing  term,  in  which  a rule  for  a new 
trial  was  moved,  which  the  court  discharged  on  the  8th  of 
May,  1839.  Judgment  was  entered  on  the  24th  of  June, 
twelve  days  only  after  the  end  of  Trinity  Term,  which  was 
the  second  term  after  verdict.  There  is  therefore  a vast 
difference  between  that  case  and  the  present,  and  it  appears 
to  me  that  I could  not  make  the  order  moved  for  here  with- 
out disregarding  wholly  the  authority  of  many  cases  in  all 
the  courts. 

I refer  in  the  Exchequer  to  Lawrence  v.  Hodgson  (1  Y.  & 
J.  368),  Lanmann  v.  Lord  Audley  (3  M.  & W..  535);  in  the 
Queen’s  Bench,  to  Doe  dem.  Taylor  v.  Crisp  (7  Dowl.  584), 
Miles  v.  Bough  (3  D.  & L.  105),  and  Mills  v.  Williams  (9 
Q.  B.  47);  and  in  the  Common  Pleas,  to  the  Fishmongers’ 
Company  v.  Robertson  (3  C.  B.  970),  Vaughan  v.  Wilson 
(4  Bing.  FT.  C.  116),  and  Freeman  v.  Tranah  (12  C.  B.  407). 

I discharge  the  rule,  but  not  with  costs  (a). 


(a)  In  Easter  term  following,  Adam  Wilson,  Q.C.,  obtained  a rule 
nisi  to  enter  the  judgment  nunc  pro  tunc,  as  applied  for  in  Cham- 
bers. J.  R.  Jones,  shewed  cause,  and  in  Trinity  Term  the  court 
gave  judgment,  confirming  the  above  decision.  In  addition  to  the 
cases  referred  to  in  Chambers,  Heathcote  v.  Wing,  11  Ex.  355,  was 
cited  for  the  tenant. 
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McKenzie  y.  McKenzie. 

Award — Attachment. 

The  execution  by  defendant  of  an  assignment  in  trust  for  his  credi- 
tors, by  which  the  plaintiff  is  to  be  first  paid,  and  the  acceptance 
of  such  assignment  by  the  plaintiff,  is  no  answer  to  an  application 
for  attachment  on  an  award  previously  made  for  the  same  debt. 

[Practice  Court,  T.  T.,  1857.] 

A cause  was  referred  to  certain  arbitrators,  who,  on  the 
19th  of  November,  1856,  awarded  that  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  £87  8s.,  also  the  costs  of  the 
suit,  and  £15  for  the  expenses  of  the  reference.  The  costs 
had  been  taxed  at  £40  8s.  8d.,  including  the  £15  expenses 
of  the  reference.  The  present  application  was  for  an  attach- 
ment for  non-payment  of  the  sums  mentioned. 

The  application  was  resisted,  on  the  ground  that  the  debtor 
had  made  an  assignment  of  his  goods  and  effects  for  the 
benefit  of  creditors,  placing  the  plaintiff  as  the  first  creditor 
to  be  paid  the  amount  due  to  him. 

The  assignment  was  dated  the  27th  April,  1857,  and  the 
plaintiff  had  signed  it  as  a creditor.  He  stated  in  an  affi- 
davit, filed  in  answer  to  one  made  on  the  part  of  the  defen- 
dant, that  he  was  satisfied  with  the  arrangement;  but  that 
he  signed  the  deed  of  assignment  with  the  understanding 
that  he  should  not  forego  any  legal  remedy  he  had. 

Burns,  J. — The  question  is  just  this,  whether  having 
accepted  an  assignment  of  the  goods  and  effects  of  the  debtor 
precludes  the  creditor  from  seeking  to  enforce  an  attach- 
ment. The  deed  contains  no  release  of  the  defendant,  and 
no  stipulation  of  any  kind  whatever  on  the  part  of  the  credi- 
tors of  the  defendant.  It  does  not  appear  to  me  that  the 
plaintiff  has  in  any  way  compromised  his  legal  rights,  and 
therefore  the  attachment  should  issue. 


158 


PRACTICE  REPORTS. 


Stewart  v.  Brown. 


Arbitration — Trespass — Mortgage — Unauthorised  award. 

Defendant  sold  certain  land  to  one  L.,  and  took  a mortgage  to  secure 
part  of  the  purchase  money.  L.  afterwards  conveyed  to  the  plain- 
tiff, subject  to  this  mortgage.  The  defendant  still  owned  the  landl 
adjoining;  and  disputes  as  to  the  boundary  having  arisen,  the  plain- 
tiff brought  this  action  of  trespass,  which,  with  all  matters  in  dif- 
ference, was  referred  to  arbitration.  The  arbitrator  awarded  in 
favour  of  the  plaintiff,  and  directed  that  the  defendant  should 
release  and  discharge  the  mortgage  executed  to  him  by  L.  Held, 
that  he  had  exceeded  his  authority  in  dealing  with  the  mortgage, 
which  was  not  mentioned  in  the  reference;  and  the  award  was  set 
aside.  [Practice  Court  T.  T.,  1857.] 

Trespass  to  certain  lands  claimed  by  the  plaintiff. 

The  defendant  had  been  the  owner  of  lot  No.  13,  in  the 
third  concession  east  of  Muskrat  lake,  in  the  township  of 
Westmeath,  and  on  the  5th  April,  1853,  he  conveyed  the 
same  to  one  Abel  Leonard,  who  paid  part  of  the  purchase 
money  down,  and  gave  a mortgage  on  the  same  land  to  secure 
the  sums  remaining  due,  as  follows:  £10  on  the  5th  April 

1854,  £25  in  April  1855,  £22  10s.  in  April  1856,  and  £22 
10s.  in  April  1857.  On  the  6th  of  June,  1853,  Abel  Leonard 
sold  and  conveyed  the  lot  to  the  plaintiff,  subject  to  the  pay- 
ment of  the  mortgage  at  the  times  specified.  The  plaintiff 
paid  the  £10,  with  interest  on  it,  on  the  3rd  of  May,  1854; 
and  after  that  the  parties  got  into  disputes  about  the  bound- 
ary line  of  the  lot,  the  defendant  still  owning  the  adjoining 
lot;  and  various  other  disputes  existed  between  them  with 
rtegard  to  the  defendant  assuming  possession  of  part  of  the 
lot,  and  taking  crops  from  it,  which  resulted  in  the  plaintiff 
bringing  his  action,  to  which  action  the  defendant  replied 
that  he  was  mortgagee  of  it,  and  no  action  of  trespass 
would  lie. 

It  seems  that  the  record  was  brought  down  to  trial  for  the 
united  counties  of  Lanark  and  Renfrew,  at  the  fall  assizes  of 

1855,  when  it  was  agreed  to  refer  the  disputes  to  arbitration. 
The  arbitration  fell  through,  and  again  the  record  was 
brought  down  for  trial  at  the  fall  assizes  of  1856.  At  the 
suggestion  of  Mr.  Justice  Hagarty,  it  was  said,  the  case  was 
again  referred.  The  rule  of  reference  referred  the  cause, 
and  all  matters  in  difference. 

Under  this  reference  the  arbitrator  directed  a verdict  to 
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he  entered  for  the  plaintiff  for  £12  10s.  damages,  and  that 
the  defendant  should  pay  all  costs;  and  he  further  awarded, 
that  the  defendant  had  committed  trespasses  to  an  amount 
of  damages  independently  of  the  £12  10s.,  which  the  plain- 
tiff had  a right  to  recover  in  the  action,  and  therefore  the 
arbitrator  found  that  there  was  nothing  due  upon  the  mort- 
gage, either  past  or  to  fall  due,  and  he  ordered  that  within  a 
month  from  the  date  of  the  award  the  defendant  should 
deliver  up  any  possession  he  might  hold  of  the  lands,  an<J  also 
within  the  same  time  should  execute  and  deliver  to  the  plain- 
tiff a discharge  in  law  of  the  mortgage,  such  certificate  to 
be  executed  in  proper  and  legal  form,  and  to  be  accompanied 
by  an  affidavit  of  due  execution  for  the  purpose  of  regis- 
tration; and  the  performance  of  these  things,  with  the  pay- 
ment of  the  costs,  should  be  a full  satisfaction  and  discharge, 
and  a final  end  and  determination  of  all  matters  in  difference. 

The  defendant  moved  to  set  aside  this  award  on  the  ground 
that  the  arbitrator  had  exceeded  his  authority,  and  for  im- 
proper conduct  of  the  arbitrator,  and  on  various  other 
grounds. 

Burns,  J. — I have  looked  over  the  various  affidavits  on 
both  sides,  and  though  I am  by  no  means  satisfied  with  the 
conduct  of  the  arbitrator,  yet  I do  not  see  my  way  to  make 
the  ground  of  partiality  and  corruption  on  his  part  so  clearly 
manifest  that  I should  set  aside  the  award,  and  on  that 
ground  visit  the  plaintiff  with  the  costs  of  this  application. 
The  defendant  probably  did  deal  hardly  with  the  plaintiff  in 
the  matter,  he,  the  defendant,  being  mortgagee  of  the  pre- 
mises; and  probably  it  was  to  avoid  all  question  of  the  plain- 
tiff’s right  to  maintain  an  action  at  law,  against  the  mort- 
gagee that  the  learned  judge  suggested,  if  he  did  suggest, 
that  the  matters  in  difference  should  be  referred.  I can  very 
well  understand  that  position,  but  how  the  arbitrator  could 
have  supposed  the  reference  of  the  action  and  all  matters  in 
difference  between  the  parties  gave  him  authority  to  order 
the  defendant  to  discharge  a mortgage  made  to  him  by  Abel 
Leonard  I cannot  comprehend.  The  plaintiff  was  in  no  way 
liable  to  the  defendant  upon  that  mortgage,  and  could  not  be 
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affected  by  it,  further  than  that  if  he  did  not  pay  the  instal- 
ment by  the  days  specified  he  ould  be  liable  to  be  dispos- 
sessed of  the  land.  The  money  due  upon  that  mortgage, 
therefore,  was  not  a matter  in  dispute  between  these  parties, 
and  if  it  were  intended  to  give  the  arbitrator  power  over  it 
in  the  way  he  has  mentioned  in  his  award,  the  matter  should 
have  been  specially  mentioned  in  the  reference. 

It  is  endeavoured  to  be  made  out  in  the  affidavits  that  the 
learned  judge  suggested  to  the  parties  at  nisi  prius  that  the 
arbitrator  should  have  power  to  deal  with  the  mortgage,  but 
if  so,  care  should  have  been  taken  to  have  it  inserted  in  the 
reference.  That  part  of  the  award  affects  the  whole,  because 
the  arbitrator  says  that  the  damages  awarded  to  the  plain- 
tiff, viz.,  £12  10s.,  are  over  and  above  the  amount  of  the 
mortgage  money  both  then  due  and  to  become  due,  and  for 
which  he  considered  the  plaintiff  was  entitled  to  recover. 

The  award,  therefore,  must  be  set  aside. 


Dale  v.  Coon  et  al. 

Pleading — Several  Pleas — General  issue  “by  statute.” 

Special  pleas  will  not  be  allowed  together  with  the  general  issue  by 
statute. 

A person  acting  in  aid  of  a bailiff  may  plead  under  the  statute,  but 
not  if  he  be  a mere  volunteer  interfering  from  the  interest  which 
he  has  in  the  process. 

[Chambers,  26th  April,  1854.] 

The  defendants  had  pleaded  the  general  issue  “ by  statute,” 
together  with  several  special  pleas. 

The  plaintiff  moved  to  strike  out  the  special  pleas. 

Robinson,  C.  J. — I think  the  defendants  should  not  be 
allowed  to  plead  specially  the  defences  which  they  are  at 
liberty  to  prove  under  the  general  issue.  Having  availed 
themselves  of  the  privilege  given  by  the  statute,  they  give 
up  the  right  to  plead  specially,  but  I will  allow  them  to  elect 
within  twenty-four  hours  between  the  two  kinds  of  defence. 

Our  new  rules  do  not  in  strictness  prohibit  pleading  the 
same  defence  in  several  pleas,  as  the  English  rules  do,  but 
rather,  I think,  disallow  the  costs  of  unnecessary  pleas. 
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Still  the  defendants  here  can  only  he  allowed  to  plead 
double  without  an  order,  where  in  England  under  the  statute 
of  Anne  the  double  pleading  would  have  been  allowed  (u); 
and  the  cases  shew  that  upon  that  statute,  and  before  the 
new  rules  in  England,  the  defendants  would  not  have  been 
allowed  to  plead  the  general  issue  by  statute,  and  with  it 
special  pleas  advancing  no  defence  hut  what  might  under  the 
statute  have  been  given  in  evidence  under  the  general 
issue  (&). 

It  was  objected  that  the  person  aiding  could  not  plead  by 
statute. 

It  is  the  statute  14  & 15  Vie.,  ch.  54,  that  must  govern 
now,  and  not  the  13  & 14  Vic.,  ch.  53,  or  any  former  act. 

As  to  the  bailiff,  the  general  issue  pleaded  by  him  “by 
statute  ” must  he  sufficient  for  his  purpose,  if  he  acted  under 
or  by  colour  of  process  at  all  in  what  he  did.  If  he  did  not 
so  act,  he  had  no  prtence  for  putting  such  a plea.,  so  marked 
on  the  record,  and  should  give  it  up,  and  adhere  to  his  special 
pleas,  or,  if  he  prefer  it,  give  them  up  and  adhere  to  his 
general  issue  by  statute. 

As  to  Hughes,  if  he  can  he  regarded  as  acting  in  aid  of 
the  constable,  then  I think  the  protection  extends  to  him, 
though  I do  not  find  any  express  words  in  the  last  statute 
taking  in  such  persons,  as  there  are  in  English  acts.  He 
would  come  under  the  words,  “ other  persons  fulfilling  a 
public  duty,”  if  under  the  circumstances  any  duty  was 
thrown  upon  him  to  aid,  &c.,  not  perhaps  if  he  were  a mere 
volunteer,  interfering  from  the  interest  which  he  had  in  the 
process,  either  direct  or  indirect. 

The  last  plea  seems  to  shew  a case  of  that  kind,  and  the 
evidence  on  the  trial  might  shew  that  he  was  the  person 
setting  the  bailiff  in  motion,  in  which  case  probably  the  gene- 
ral issue  would  not  avail  him  as  to  any  special  matter  or  de- 

fa)  See  rule  33  of  E.  T.  1842;  Cameron’s  rules,  40;  and  2 Geo. 
IV.  ch.  1,  sec.  7.  The  Practice  is  now  altered  by  the  Common  Law 
Procedure  Act,  1856,  sec.  130,  and  is  the  same  as  in  England,  several 
pleas  being  allowed  only  by  leave  of  the  .court  or  a judge. 

(6)  See  Ross  v.  Clifton,  11  A.  & E.  631,  S.  C.  9 Dowl.  1036; 
Fisher  v.  The  Thames  Junction  Railway  Co.,  5 Dowl.  773;  Legge  v. 
Boyd,  9 Dowl.  39;  Neale  v.  McKenzie,  1 Cr.  M.  & R.  61;  O’Donohoe 
v.  Maguire,  1 P.  R.  131. 
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fence.  But  that,  I think,  should  not  govern  me  in  disposing 
of  this  application. 

The  defendant  is  bound  to  know  his  own  case,  and  whether 
he  acted  on  his  own  behalf  or  upon  the  call  of  the  officer, 
and  in  his  aid,  as  any  other  third  party  might  have  done,  and 
he  must  elect  between  the  two  modes  of  defence  as  he  may 
be  advised,  and  not  try  to  avail  himself  of  both. 


Eraser  v.  Robbins  et  al. 

Injunction — 0.  L.  P.  A.,  1856,  secs.  283,  286. 

An  injunction  may  be  granted  in  actions  of  ejectment. 

[Chambrs,  March  30,  1857.] 

Ejectment.  On  the  10th  of  March,  1857,  after  an  ap- 
pearance had  been  entered,  the  plaintiff  moved  for  an  injunc- 
tion on  defendants,  not  to  cut  timber  on  the  lands  in  question, 
nor  to  remove  any  of  the  wood  and  hay  piled  and  stacked 
upon  the  land,  which  was  granted. 

The  defendants  on  the  30th  of  March  moved  to  discharge 
the  order,  contending  that  the  sections  of  the  Common  Law 
Procedure  Act  respecting  injunctions  do  not  apply  to  actions 
of  ejectment  or  replevin. 

Robinson,  C.  J. — The  283rd  clause,  which  makes  pro- 
vision for  injunctions  being  claimed  in  the  action,  gives  the 
remedy  in  all  cases  of  breach  of  contract,  or  other  injury, 
and  it  enacts  that  the  plaintiff  may,  “ in  like  case  and  man- 
ner” as  is  provided  in  respect  to  mandamus  (275th  clause) 
claim  a writ  of  injunction.  It  is  suggested  that  the  words 
“ in  like  case  ” as  used  in  the  283rd  clause,  means  in  actions 
of  the  same  description;  and  as  the  275th  clause,  which 
gives  the  remedy  by  mandamus,  gives  it  in  any  action  except 
replevin  or  ejectment,  that  the  same  two  kinds  of  action  must 
be  held  to  be  excepted,  in  applying  the  283rd  clause  respect- 
ing injunctions.  Whether  that  was  clearly  intended  by  the 
legislature  or  not,  there  would  be  nothing  inconvenient  or 
unreasonable  in  the  construction  which  would  except  those 
two  forms  of  action  from  the  operation  of  the  283rd  clause, 
because,  as  to  replevin,  there  is  no  room  for  the  remedy  by 
injunction,  the  property  itself  being  in  the  hands  of  the 
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plaintiff,  and  the  defendants  being  secured  in  its  return  by 
the  replevin  bond,  in  case  be  shall  be  successful.  And*  as  to 
ejectments,  there  would  be  no  sense  in  applying  the  283rd 
clause  to  them,  because  the  judgment  in  the  plaintiffs  favour 
would  give  him  actual  possession  of  the  land,  and  be  would 
require  no  injunction  to  be  in  force  from  that  time. 

But  it  is  the  286th  clause  which  we  have  to  consider  in 
reference  to  injunctions  moved  for,  as  this  was,  to  restrain 
waste  or  destruction  while  the  action  is  pending.  There  is 
nothing  in  that  clause  expressly  limiting  its  application  to 
such  cases  only  as  those  in  which  the  plaintiff  may  claim  an 
injunction  in  his  pleading  as  one  of  the  objects  of  that  action, 
and  the  provision  will  he  made  less  beneficial  than  it  must, 
as  I think,  have  been  intended  to  he,  if  it  must  be  so  limited; 
in  other  words,  if  no  temporary  injunction  can  be  obtained 
by  a plaintiff  in  ejectment  under  any  circumstances,  to  stay 
waste  while  the  action  is  pending. 

There  may  be  cases  calling  very  strongly  for  it,  as,  for 
instance,  where  a mere  trespasser  has  gone  upon  land  or  an 
overholding  tenant  refuses  to  go  out,  and  puts  hig  landlord 
to  an  action,  in  which  case  the  defendant  may  not  be  in  cir- 
cumstances to  make  compensation  in  damages  for  any  des- 
truction he  may  commit;  and  it  does  sometimes  happen  that 
such  person,  while  the  action  is  going  on,  either  for  the  pur- 
pose of  making  an  unjust  gain,  or  from  a malicious  feeling, 
may  commit  injuries  of  a very  provoking  kind,  while  they 
are  holding  an  unlawful  possession,  which  they  know  must 
soon  cease. 

v 

The  case  of  The  Attorney  G-eneral  v.  Hallett  (16  M.  & W. 
369)  and  the  case  referred  to  in  it,  shew  that  a court  of 
equity  would  in  a strong  case  of  the  kind  I have  just  sup- 
posed, grant  a temporary  injunction,  to  restrain  waste,  while 
the  action  in  which  the  right  is  to  be  tried  is  yet  undeter- 
mined. I do  not  think  it  unreasonable  to  suppose  that  the 
legislature  meant  by  the  286th  clause  to  give  the  same  remedy 
in  a convenient  manner,  by  an  application  in  the  cause,  with- 
out leaving  the  plaintiff  to  a more  expensive  proceeding  in 
another  court. 

It  was  indeed  my  impression  that  it  is  in  actions  of  eject- 

11  PRAC.  2. 
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ment  that  this  remedy,  by  temporary  injunction,  would  be 
more  beneficial  than  in  any  other;  and  having  heard  that 
the  provision  had  in  other  cases  in  Chambers  been  taken 
to  apply  to  ejectments,  I granted  it  without  a doubt  occurring 
to  me  upon  the  legality  of  the  proceeding.  The  affidavit  on 
which  the  writ  was  granted  being  strong,  and  being  reluc- 
tant to  conclude  that  the  statute  does  not  give  the  power 
to  issue  a temporary  injunction  in  plain  cases  of  this  kind, 
I allow  it  to  stand,  at  least  till  the  trial. 


Patterson  v.  The  Provincial  Insurance  Company. 

Striking  out  unnecessary  averments — G.  L.  P.  A.,  1856,  Secs.  98,  101,  106. 

Where  a declaration  on  a policy  of  insurance  was  in  the  old  form, 
containing  specific  averments  of  performance  of  conditions  prece- 
dent, it  was  referred  to  the  master  to  strike  out  the  superfluous 
matter.  [Chambers,  April  1,  1857.] 

Action  on  a policy  of  insurance  against  fire. 

A summons  was  taken  out,  calling  upon  the  plaintiff  to 
shew  cause  why  the  recitals  of  the  policy  of  insurance  declared 
on,  after  the  statement  of  the  insurance,  and  down  to  and 
including  the  specific  averments  of  performance  of  the  con- 
ditions of  the  policy,  and  such  other  parts  of  the  declaration 
as  might  be  thought  superfluous,  should  not  be  struck  out  of 
the  declaration,  with  costs,  and  why  in  the  meantime  proceed- 
ings should  not  be  stayed. 

The  declaration  was  in  the  form  hitherto  in  general  use, 
setting  out  all  the  conditions  and  terms  of  the  policy,  with 
averments  that  the  plaintiff  had  done  none  of  those  things 
respectively  which  would  have  avoided  the  policy. 

Robinson,  C.  J. — The  pleader,  it  would  seem,  has  been 
unmindful  of  the  provisions  in  the  Common  Law  Procedure 
Act  (secs.  98,  101,  106),  which  make  it  safe  to  omit  many 
things  now,  which  could  not  prudently  have  been  omitted  be- 
fore. I do  not  see  in  the  act  any  direction  or  authority  to 
move  to  strike  out  superfluous  averments  in  the  declaration, 
which  the  defendant  has  moved  in  this  case;  but  as  the  effect 
of  the  recent  changes  which  I have  referred  to  is  to  enable  the 
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pleader  to  confine  himself  with  more  confidence  than  he 
could  before  have  done  to  such  statements  as  are  essential  to 
shewing  a good  case  of  action,  we  may  with  so  much  less 
hesitation  take  the  course  it  has  always  been  considered  the 
courts  were  at  liberty  to  take  at  common  law.  I refer  to  the 
cases  of  Du-ndas  v.  Lord  Weymouth  (Cowp.  665)  and  Price 
v.  Fletcher  (Ibid.  727),  and  also  to  Farmer  v.  Champneys 
(1  Cr.  M.  & R.  369.) 

I will,  therefore,  refer  it  to  the  master  to  strike  out  the 
superfluous  matter  in  the  declaration  in  this  case,  as  was  done 
in  Price  v.  Fletcher. 


Greene  et  al.  y.  Wood. 

O.  L.  P.  A.,  sec.  193. 

An  attachment  for  not  obeying  an  order  to  appear  and  be  examined 

as  to  debts  cannot  be  issued  in  vacation. 

[Chambers,  March  30,  1857.] 

Mr.  Justice  McLean  had  granted  a summons  on  defendant 
to  shew  cause  why  an  order  should  not  he  made  for  an  attach- 
ment to  issue  against  him  for  not  attending  for  his  examina- 
tion respecting  debts  due  to  him,  as  directed  by  a judge’s 
order  made  on  the  26th  of  December,  1856. 

An  appointment  had  been  made  by  the  judge  of  county 
court,  before  whom  he  was  to  have  been  examined,  which 
was  indorsed  on  the  order,  and  the  order  to  he  examined 
had  been  made  a rule  of  the  court  of  Common  Pleas. 

Robinson,  C.  J. — The  doubt  I have  is  whether  an  attach- 
ment for  contempt  of  such  an  order  can  be  issued  in  vacation. 
The  Common  Law  Procedure  Act  (sec.  193)  does  not  autho- 
rise it. 

In  sections  285  and  286,  which  give  the  remedy  by  injunc- 
tion, the  legislature  has  expressly  allowed  an  attachment  for 
disobedience  of  the  injunction  to  he  ordered  by  a judge  in 
vacation. 

I do  not  find  that  express  permission  to  sue  out  an  attach- 
ment in  vacation  given  in  any  other  instance  by  the  Com- 
mon Law  Procedure  Act.  The  reason  for  giving  it  there  is 
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obvious,  for  otherwise  the  whole  object  of  the  injunction 
might  be  lost.  The  present  order  is  not  one  of  that  obviously 
urgent  kind,  but  yet  it  may  be  of  great  consequence  to 
the  plaintiff  to  get  the  information  without  delay,  for  other- 
wise he  may  lose  the  object  of  his  application,  by  some 
person  who  has  been  later  in  applying,  but  whom  the  defen- 
dant is  more  inclined  to  favour,  obtaining  the  information 
before  him. 

It  is  probable  that  if  it  had  been  discussed  in  the  legis- 
lature, whether  obedience  might  not  be  enforced  in  such  a 
case  as  this,  it  would  have  been  decided  by  the  act;  but 
since  the  legislature  has  made  no  such  provision  in  regard 
to  these  orders,  though  they  have  in  two  other  cases,  I think 
we  are  left  to  proceed  as  at  common  law,  where  a rule  of 
court  has  been  disobeyed;  and  certainly  the  general  rule  is 
that  such  a process  can  only  be  awarded  by  the  court  in 
term  time,  though  there  are  exceptions  under  provisions  that 
have  been  made  in  particular  statutes,  as  in  the  two  clauses 
to  which  I have  referred,  and  in  our  statute  respecting  the 
disobedience  by  a sheriff  of  a rule  to  return  a writ.  (7  Vic., 
ch.  33)  (a). 


Davis  v.  Muckle. 

A.  B.  sues  C.  D.  who  has  been  summoned,  &c.,  (stating  the  process 
as  usual)  “for  money  payable  by  the  defendant  to  the  plaintiff  for 
goods  bargained  and  sold  by  the  plaintiff  to  defendant;  and  the 
plaintiff  claims  £125.”  Held,  sufficient,  and  demurrer  set  aside  as 
frivolous.  [Chambers,  April  2,  1857.] 

The  plaintiff  declared  in  his  first  count  thus:  “ Robert 

Davip  by  his  attorney  sues  Robert  Muckle,  who  has  been 
summoned,  &c.,  (stating  the  process  as  usual),  for  money 
payable  by  the  defendant  to  the  plaintiff,! or  goods  bargained 
and  sold  by  the  plaintiff  to  the  defendant,”  adding  a second 
count  on  an  account  stated,  and  concluding,  “ and  the  plain- 
tiff claims  £125.” 

The  defendant  demurred  to  the  first  count,  giving  this 
note  of  his  objection:  “ that  it  is  not  stated  that  the  goods 


(n)  See  Van  Sandan  v.  Turner,  fi  Q.  B.  773. 
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were  sold  by  the  plaintiff  to  the  defendant  at  his  request,  nor 
that  the  defendant  is  indebted  to  the  plaintiff,  nor  in  what 
amount,  nor  that  defendant  owes  the  plaintiff  any  thing  for 
the  said  goods  and  chattels.” 

The  plaintiff  moved  to  set  aside  the  demurrer  as  frivolous, 
because  no  substantial  ground  of  demurrer  was  stated  in  the 
margin,  as  required  by  the  rules  of  court;  and  that  the.  plain- 
tiff should  have  leave  to  sign  judgment,  or  leave  to  amend 
without  costs. 

Robinson,  C.  J. — I take  this  declaration  to  be  clearly 
sufficient,  under  secs.  108  and  140  of  the  Common  Law 
Procedure  Act,  and  schedule  B.  The  demurrer  must  be 
set  aside  as  frivolous,  with  costs,  and  the  plaintiff  be  at  liberty 
to  sign  judgment  as  to  the  first  count,  unless  the  defendant 
pleads  issuably  thereto  within  twenty-four  hours. 


Nordheimer  et  al.  v.  Grover. 

A defendant  on  the  limits  haying  obtained  his  discharge  from  the 
insolvent  court,  is  no  ground  for  entering  an  exoneretur  on  the  bail 
piece.  [Chambers,  March,  1857.] 

In  this  case,  where  bail  to  the  limits  had  been  given,  a 
summons  was  obtained  to  shew  cause  why  an  exoneretur 
should  not  be  entered  on  the  bail  piece  filed,  the  defendant 
having  obtained  a final  order  of  discharge  from  the  insolvent 
court. 

Robinson,  C.  J. — I do  not  accede  to  this  application. 
The  entering  an  exoneretur  on  a bail  piece,  upon  a render 
of  the  principal,  is  a different  thing. 

I cannot  tell  that  the  certificate  may  not  be  shewn  to  have 
been  obtained  by  fraud,  and  cancelled  for  that  cause,  nor  that 
there  may  not  have  been  a breach  of  the  bond  before  the 
certificate  was  granted. 

If  the  court  would  do  any  thing  more  than  stay  proceed- 
ings on  the  bail  bond,  if  an  action  in  such  a case  as  this 
should  be  brought,  it  would  be  the  ordering  the  bail  bond  to 
be  given  up  to  be  cancelled.  The  bond  is  not  in  possession 
of  the  court. 


168 


PRACTICE  REPORTS. 


Gilmour  v.  McMillan. 

Arrest  — Variance  between  writ  and  copy  served  — Signature  of  clerk  of 

the  process. 

Where  in  the  original  writ  of  capias  the  warning  to  defendant  was  at 
the  foot  of  the  writ,  and  the  copy  was  indorsed,  though  in  the  body 
of  the  copy  it  was  referred  to  as  “ hereunder.”  Held,  no  objection. 
The  signature  of  the  clerk  of  the  process  was  placed  at  the  foot  of 
the  warning,  not  of  the  writ,  and  also  to  a memorandum  in  the 
margin  that  the  Avyit  had  been  issued  by  him.  Held,  a sufficient 
signature  of  the  writ. 

[Chambers,  March  9,  1857.] 

A summons  was  obtained  to  set  aside  the  capias  issued  in 
this  cause,  the  copy  and  service,  and  the  arrest,  for  irregula- 
rity, with  costs,  because  the  writ  was  not  signed  by  the  clerk 
of  process,  as  required  by  the  statute;  or  to  set  aside  the  copy 
served  and  service  of  the  writ,  and  the  arrest  of  the  defendant, 
or  the  arrest  only,  for  the  same  reason:  also  because  there  was 
no  memorandum  or  warning  written  under  the  copy  of  the 
writ  served;  or  because  the  copy  served  was  not  a true  copy 
of  the  original,  the  name  of  the  clerk  of  the  process  not  being 
put  to  said  copy. 

The  original  writ  had  the  “ warning  to  the  defendant  ” 
written  at  the  foot  of  the  writ,  not  on  the  back,  and  the  sig- 
nature of  the  process  clerk  was  written,  not  at  the  bottom  of 
the  writ,  as  usual,  but  at  the  foot  of  the  notice. 

The  copy  served  had  the  “ warning  to  the  defendant  ” writ- 
ten on  the  back  of  the  writ,  and  under  that  process  the  name 
of  the  clerk  of  the  process  was  written  as  it  was  in  the  original 
writ,  but  on  the  face  of  the  writ  itself  there  was  no  signa- 
ture of  the  process  clerk  at  the  foot,  as  is  usual,  though  in 
the  margin  there  was  the  memorandum  “issued  from  the 
office  of  the  clerk  of  the  process  in  the  county  of  York,” 
which  was  signed  “ Robert  Pearson,  clerk.” 

Robinson,  C.  J. — The  Common  Law  Procedure  Act  does 
not  give  any  direction  about  the  signature  of  the  clerk  of  the 
process  being  subscribed  to  the  writ,  nor  does  it  say  whether 
the  warning  shall  be  written  on  the  back  of  the  writ,  or  sub- 
scribed to  the  writ.  In  this  case  the  original  writ  had  the 
warning  subscribed,  and  I think  the  signature  of  the  clerk 
of  the  process  at  the  foot  of  that  is  a sufficient  signing  of  the 
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writ,  more  espeecially  when  there  is  also  his  signature  to  the 
memorandum  in  the  margin,  of  the  writ  being  issued  by  him. 

Then  as  to  the  copy  varying  from  the  original,  I do  not 
think  it  does  in  any  thing  substantial,  or  such  as  could  mis- 
lead the  defendant.  The  “ warning”  in  the  copy  is  refer- 
red to  as  “ hereunder,”  whereas  it  is  in  truth  indorsed,  but 
that  appears  to  me  to  he  an  inconsistency  of  no  moment. 

The  papers  are  copies  of  each  other,  I think;  the  only 
difference  being  that  in  the  one  the  warning  to  defendant 
is  placed  at  the  foot  of  the  writ,  and  in  the  other  at  the  hack. 
The  defendant  is  compelled  to  look  at  the  hack  of  the  writ, 
in  order  to  see  the  notice  indorsed  upon  it,,  and  it  is  there- 
fore not  possible  that  the  warning  there  written  can  escape 
his  attention.  The  statute  gives  no  direction  as  to  whether 
the  warning  shall  he  subscribed  or  indorsed.  In  the  form 
of  the  writ  given  we  are  told  it  may  he  either  subscribed  or 
indorsed,  so  it  is  indifferent  which,  and  I think  it  would  be 
trifling  to  hold  that  the  arrest  should  be  set  aside,  because  on 
the  original  writ  the  notice  is  indorsed,  and  in  the  copy  sub- 
scribed. 

Summons  discharged,  but  not  'with  costs. 


Dickey  et  al.  v.  Mulholland. 

Rule  nisi  for  attachment — Form  of — Reference  to  affidavits , filed. 

A rule  nisi  for  attachment  for  non-performance  of  an  award  drawn 
up  “ upon  reading  the  rule  of  court  award,  allocatur,  and  papers 
filed  in  this  cause  ” is  insufficient;  the  affidavits  filed,  and  neces- 
sary to  bring  the  party  into  contempt,  should  be  specifically  re- 
ferred to.  [Practice  Court,  H.  T.,  1858.] 

Boomer  obtained  a rule  to  shew  cause  why  an  attachment 
should  not  issue  against  defendant  for  non-payment  of  money 
under  an  award. 

The  rule  was  drawn  up  “upon  reading  the  rule  of  court 
award,  allocatur,  and  papers  filed  in  this  cause.” 

C.  Robinson  shewed  cause,  and  objected  that  there  was  no 
reference  in  the  rule  to  any  affidavits,  and  that  the  reference 
to  the  award,  allocatur,  and  papers  filed,  was  not  sufficient 
under  the  practice  to  shew  the  defendant  in  contempt. 

He  cited  Tracey  v.  Hodgest,  7 IT.  C.  R.  5,  Barton  v. 
Ransom,  5 Dowl.  597;  Platt  v.  Hall,  2 M.  & W.  391; 
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Chit.  Arch.  Prac.  1482,  1594;  Russell  on  Awards  572, 
593,  828. 

Boomer,  contra,  relied  on  Tracey  v.  Hodgest,  7 U.  C.  R.  5. 

Hagarty,  J. — I do  not  find  any  express  decisions  satis- 
factorily disposing  of  this  technical  point.  The  form  of  sncli 
a rule,  as  given  in  Chitty’s  Forms  890,  is  "Upon  reading  a 

rule  made  in  this  cause  on , and  the  master’s  allocatur 

thereon,  the  award  of  A.  A.,  Esquire,  and  the  affidavit  of  P. 
A.;  it  is  ordered/’  &c. 

In  Chitty’s  Archbold  (1856),  page  1594,  reference  is  made 
to  this  form  as  a guide.  After  specifying  the  affidavit  of  the 
facts  necessary  to  bring  defendant  into  contempt,  the  direc- 
tions are,  “ upon  these  affidavits  instruct  counsel  to  move  for 
a rule  nisi  for  an  attachment,”  &c.,  &c. 

The  general  directions  as  to  rules  nisi  are  thus  given  at 
page  1482.  " The  rule  nisi  must  be  drawn  up  upon  reading 

all  the  affidavits  upon  which  it  is  intended  to  rely  in  support 
of  the  rule.  It  is  also  sometimes  necessary  to  draw  it  up 
upon  reading  other  documents,  as  orders,  rules  of  court,”  &c. 

In  Russell  on  Awards  (2nd  Ed.)  593,  it  is  said  “ The  rule 
is  drawn  up  on  reading  the  rule  embodying  the  submission, 
the  award,  the  affidavit  of  execution  of  the  award,  and  the 
other  affidavits  stating  the  facts  necessary  to  bring  the  party 
into  contempt.”  The  form  of  rule  given  at  page  828,  is 
drawn  up,  " On  reading  the  rule  made  on , the  alloca- 

tur of  E.  F.  one  of  the  masters  of  the  court  thereon,  the  affi- 
davit of  G.  H.  (verifying  the  award)  and  the  award  thereto 
annexed,  the  affidavit  of  I.  K.,  and  of  L.  M.  (stating  the  facts 
necessary  to  bring  the  party  into  contempt),  it  is  ordered,  &c.” 

I do  not  think  that  the  reference  in  the  rule  before  me  to 
" the  papers  filed  ” is  sufficient.  As  a matter  of  practice  we 
know  that  unless  a rule  for  a new  trial  refers  to  affidavits 
filed  they  cannot  be  read. 

I think  that  I must  uphold  what  appears  to  be  the  correct 
practice  by  allowing  this  objection,  and  that  the  rule  must  be 
discharged,  but  without  costs,  as  the  objection  is  preliminary 
and  technical. 

Rule  discharged. 
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William  Mellish,  Joseph  Morrell,  and  John  Rus- 
sell, Plaintiffs;  The  Buffalo,  Brantford  and  God- 
erich Railway  Company,  Defendants;  Samuel  Zim- 
merman, Garnishee. 

Garnishee  proceedings — Attachment  of  debts  due  on  negotiable  paper — 
P'aymeut  of  money  into  court — Conflicting  claims. 

The  garnishee  was  indebted  to  the  Buffalo,  Brantford,  and  Goderich 
Railway  Company  (the  judgment  debtors)  on  two  negotiable  bills 
accepted  by  him  and  not  yet  due,  and  they,  in  order  to  induce  R., 
a creditor,  to  release  a chattel  mortgage  which  he  held  against 
them,  had  promised  to  pay  him  out  of  the  proceeds  of  these  bills: 
there  were  also  other  claims  by  some  of  the  directors  on  the  com- 
pany, which  were  to  be  paid  in  the  same  way.  The  judgment  credi- 
tors obtained  a summons  on  the  garnishee  to  pay  their  claim,  which 
was  less  than  the  amount  due  on  the  bills,  and  M.,  another  credi- 
tor, subsequently  obtained  an  order  to  attach  the  balance,  but  no 
summons  had  issued  upon  it.  With  the  assent  of  the  judgment 
creditors,  the  judgment  debtors,  and  the  garnishee,  M.,  being  no 
party  to  the  arrangement,  the  acceptances  were  handed  into  court, 
and  afterwards  delivered  to  Z.  on  his  paying  in  the  money.  These 
facts  were  stated  on  the  return  of  the  summons  obtained  by  the 
judgment  creditors,  and  the  judge  in  Chambers  was  asked  to  de- 
termine what  should  be  done  with  the  surplus,  after  paying  the 
judgment  creditors. 

The  learned  Chief  Justice  refused  to-  decide  the  question,  as  he  had 
no  power  under  the  statute  to  determine  summarily  between  the 
claimants,  and  held  that  the  company  having  been  paid  without 
authority  he  could  only  order  the  surplus  money  to  be  returned  to 
the  garnishee. 

Semble,  however,  that  M.,  who  had  obtained  an  attachment  order, 
should  be  preferred  to  R.,  and  the  directors. 

Semble,  also,  that  the  best  course  would  have  been  for  Z.  to  pay  the 
claim  of  the  judgment  creditors,  getting  it  indorsed  upon  the  bills, 
and  then  the  sum  due  to  M.,  when  he  had  obtained  an  order  for 
payment. 

In  this  case  a summons  had  been  obtained  upon  the  garni- 
shee to  .shew  canse  why  he  should  not  pay  to  the  judgment 
creditors  the  debt  due  from  him  to  the  judgment  debtors ; 
and  on  the  9th  of  March,  1857,  the  following  statement  of 
what  took  place  between  Archibald  Gilkison,  acting  on  be- 
half of  Mellish,  Morrell  and  Russell,  judgment  creditors  of 
the  Buffalo,  Brantford^  and  Goderich  Railway  Company, 
and  Thomas  Galt,  acting  on  behalf  of  the  Buffalo,  Brant- 
ford, and  Goderich  Railway  Company,  was  agreed  to  and 
submitted  by  the  parties. 

Samuel  Zimmerman  was  indebted  to  the  said  company  in 
the  sum  of  £1,788,  which  was  evidenced  by  two  acceptances 
drawn  by  the  president  of  the  company,  payable  to  the  order 
of  Williarn  Smith,  vice-president  of  the  company,  and  ac- 
cepted by  the  said  Zimmerman,  payable  respectively  in  the 
months  of.  October  and  November  last.  The  acceptances 
are  dated  in  September  last. 

Before  the  said  acceptances  were  drawn,  namely,  in  the 
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month  of  July  last,  the  company  were  indebted  to  a person 
t)f  the  name  of  Peter  Reid  for  a balance  of  £242  10s.  due 
on  and  secured  by  a chattel  mortgage  on  the  property  of  the 
company;  and  in  order  to  induce  him  to  relinquish  his  right 
under  the  chattel  mortgage,  and  enable  the  company  to  trans- 
fer the  property  covered  by  it  to  the  Buffalo  and  Lake  Huron 
Railway  Company,  an  undertaking  was ‘given  to  him  by  the 
president  of  the  company  that  the  money  should  be  paid 
within  a fortnight,  and  a portion  of  the  debt  due  by  the  said 
Zimmerman,  which  had  been  contracted  long  previously, 
was  appropriated  to  meet  that  payment  with  the  consent  of 
the  said  Peter  Reid.  There  were  also  sums  amounting  to 
about  £83,  which  had  been  expended  by  the  directors  of  the 
company  on  the  business  of  the  company,  and  which  were 
also  to  be  paid  out  of  Zimmerman’s  debt. 

The  acceptances  were  given,  as  before  stated,  in  the  month 
of  September  last,  and  were  in  the  possession  of  the  said 
Thomas  Galt,  until  delivered  by  him  into  court  on  the  2nd 
day  of  this  present  month. 

On  the  2nd  day  of  this  present  month  a summons  was  re- 
turnable, calling  upon  the  said  Zimmerman  to  shew  cause 
why  he  should  not  pay  to  the  said  firm  of  Mellish,  Morrell 
and  Russell,  the  amount  of  a judgment  obtained  by  them 
against  the  Buffalo,  Brantford,  and  Goderich  Railway  Com- 
pany, and  to  secure  payment  of  which  said  judgment  the  said 
Mellish,  Morrell  and  Russell  had  served  an  order  on  the  said 
Zimmerman,  under  the  Common  Law  Procedure  Act,  as  gar- 
nishee. This  order  had  been  made  and  served  on  the  said 
Zimmerman  before  the  said  acceptances  or  either  of  them 
became  due,  and  in  consequence  of  which  the  said  Zimmer- 
man had  refused  to  pay  the  said  acceptances  when  they 
became  due. 

On  the  said  2nd  day  of  this  present  month  the  said  Archi- 
bald Gilkison  applied  to  the  said  Thomas  Galt  to  know 
whether  the  said  Thomas  Galt  would  consent  to  the  payment 
of  the  said  judgment  debt  of  the  said  Mellish,  Morrell  and 
Russell,  and  at  the  same  time  informed  the  said  Thomas 
Galt  that  another  order  had  been  served  on  the  said  Zimmer- 
man, at  the  instance  of  one  Morland,  a judgment  creditor 
of  the  said  Buffalo,  Brantford  and  Goderich  Railway  Com- 
pany, to  pay  over  any  balance  that  might  remain  in  his  hands 
after  satisfying  the  judgment  of  the  said  Mellish,  Morrell 
and  Russell,  on  account  of  said  acceptances,  and  requested 
the  said  Thomas  Galt  to  place  the  acceptances  in  court.  The 
said  Thomas  Galt  replied  that  he  thought,  if  Mr.  Zimmer- 
man were  called  upon  to  pay  the  money  secured  by  his 
acceptances,  he  would  desire  that  the  acceptances  should  be 
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delivered  to  him,  and  that  he,  the  said  Thomas  Galt,  was 
quite  willing  to  deposit  the  acceptances  in  court,  hut  claimed 
that  he  had  a lien  on  the  proceeds  for  the  amount  of  Reid’s 
balance,  and  the  money  expended  by  the  directors,  both  of 
which  sums  were  directed  to  he  paid  out  of  the  Zimmerman 
debt,  when  the  same  should  be  collected,  long  before  any 
attachment  or  process  had  been  sued  out  garnishing  the 
said  debt,  and  more  particularly  the  balance  due  to  Reid,  on 
the  faith  of  which  the  said  Reid  had  discharged  a chattel 
mortgage  as  before  stated. 

The  said  Thomas  Galt  did,  in  accordance  with  the  facts 
hereinbefore  stated,  place  the  said-  acceptances  in  court. 

The  said  Zimmerman  did,  on  the  9th  day  of  March  instant, 
pay  the  amount  of  the  said  acceptances  into  court,  and  the 
said  acceptances  were  delivered  to  him. 

The  amount  of  Mellish,  Morrell  and  Russell’s  claim  is 
£1,372  10s.  10d.,  besides  interest,  leaving  a balance  of  £415 
9s.  2d.,  remaining  in  court  after  payment  of  said  judgment 
debt. 

Mr.  Zimmerman,  it  is  contended,  has  no  claim  to  any  por- 
tion of  this  money,  because  he  has  received  his  acceptances 
in  payment  of  which  the  money  was  deposited,  pursuant  to 
an  order  made  by  the  Honourable  Mr.  Justice  McLean. 

Ho  summons  has  ever  issued  upon  the  order  of  attachment 
at  Morland’s  instance,  and  Morland  holds  a registered  judg- 
ment against  the  company,  and  which  judgment  was  regis- 
tered before  the  passing  of  the  statute  incorporating  the 
Buffalo  and  Lake  Huron  Railway  Company,  and  is  by  the 
terms  of  the  said  act  a lien  on  the  road  in  the  hands  of  the 
said  company. 

The  said  Thomas  Galt  claims,  that  as  he  held  the  accept- 
ances on  behalf  of  the  said  company,  and  placed  them  in 
court  under  the  circumstances  before  mentioned,  he  is  entitled 
to  receive  the  balance  now  remaining  on  behalf  of  the  said 
company,  in  order  to  pay  these  claims  hereinbefore  men- 
tioned, and  that  the  said  Zimmerman  having  received  his  ac- 
ceptances has  no  claim  thereto. 

The  said  Gilkison  asserts  that  the  money  is  subject  to  the 
attachment  issued  by  Morland,  although  no  summons  ever 
was  issued. 

Mr.  Galt  also  claims  on  behalf  of  Mr.  Smith,  the  vice- 
president  of  the  Buffalo,  Brantford  and  Goderich  Railway 
Company,  the  sum  of  £45  10s.  for  expenses  incurred  by  him 
in  consequence  of  attendances  at  Brantford  and  Toronto  on 
several  occasions,  the  necessity  of  which  arose  out  of  the- 
summons  issued  at  the  suit  of  Mellish,  Morrell  and  Russell. 

ARCHD.  GILKISOH, 

Toronto,  9th  March,  1857.  THOMAS  GALT. 
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Robinson,  C.  J. — Whatever  difficulty  or  question  there 
may  he  in  this  case,  arises  from  the  garnishee  clauses  in  the 
Common  Law  Procedure  Act  not  having  been  acted  upon 
according  to  the  letter,  nor  in  the  manner  contemplated  by 
the  legislature.  The  parties  seem  to  have  considered  them- 
selves obliged  to  deviate  from  the  common  course  by  the 
circumstance  of  Mr.  Zimmerman’s  indebtedness  to  the  com- 
pany being  solely  upon  negotiable  paper.  He  would  continue 
to  be  their  debtor  only  so  long  as  they  held  the  bills;  and 
whether  he  would  have  any  thing  to  pay  to  them  would  de- 
pend upon  whether  they  had  or  had  not  indorsed  away  his 
acceptances  before  the  garnishee  order  was  served;  and  as 
they  were  not  yet  due,  and  were  still  in  the  widest  sense  nego- 
tiable, it  would  depend  also  upon  what  the  company  might  do 
with  the  bills  at  any  time  afterwards. 

This  peculiarity  in  the  nature  of  Zimmerman’s  debt  to  the 
judgment  debtors,  and  what  has  happened  in  consequence  of 
it,  suggests  a doubt  whether  the  garnishee  clauses  are  cer- 
tainly applicable  to  a debt  of  such  a description.  I mean  of 
so  shifting  a nature.  The  remedy  intended  to  be  given  to 
the  judgment  creditor  would  seem  to  be  imperfect  in  such 
cases,  at  least  without  the  hazard  of  embarrassment  and 
injustice  to  others,  so  long  as  there  are  no  means  of  seizing 
negotiable  securities  under  an  execution  (a). 

It  is  evident  from  the  clear  statement  of  facts  placed  before 
me,  that  Zimmerman  was  quite  ready  to  pay  the  bills  when 
due,  and  of  course  did  not  care  to  whom  he  paid  them:  all 
he  required  was  that  when  he  made  the  payment  he  should 
have  the  bills,  for  he  owed  the  defendants,  so  far  as  we  know, 
no  other  debt. 

If  he  had  accepted  no  bills,  and  the  debt  due  by  him  to 
the  company  had  been  merely  for  the  iron  which  he  had 
bought,  he  would,  after  the  sheriff’s  attachment  order  had 
been  served  upon  him,  have  known  that  he  had  nothing  to 
do  but  to  pay  to  these  judgment  creditors  so  much  as  would 
satisfy  their  judgment,  and  then  to  pay  the  remainder  to  the 
company,  unless  he  had  in  the  mean  time  been  served,  as  lie 
was  in  this  case,  with  an  attachment  order  at  the  instance 

(«)  By  20  Vic.,  ch.  57.  sec.  22,  bills  of  exchange  and  promissory 
notes  may  now  be  seized  under  an  execution. 
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of  some  other  creditor  of  the  company,  in  which  case  he 
would  have  been  left  to  obey  that  order  at  his  peril. 

Here,  in  order  to  overcome  the  difficulty  which  I have 
stated,  in  consequence  of  the  necessity  of  Mr.  Zimmerman 
being  protected  in  his  payment  by  enabling  him,  to  get  his 
hills,  he  kept  nothing  in  hand  to  meet  the  second  garnishee 
order  at  the  instance  of  Morland,  but  paid  out  the. whole 
amount  of  what  he  owed  to  the  company,  as  being  still  the 
holders  of  his  acceptances. 

And  this  gives  rise  to  the  question,  what  is  to  he  done  with 
the  surplus? 

As  I infer  from  the  statement  of  facts,  Morland  was  no 
party  to  the  arrangement  under  which  Zimmerman  took  up 
his  hills.  If  so,  he  has  done  nothing  to  compromise  his  rights 
under  the  attachment  order,  which  he  had  served  before  the 
company  parted  with  the  bills. 

By  agreeing  to  have  the  money  paid  into  court,  the  gar- 
nishee and  the  company  (the  first  judgment  creditors)  have 
thrown  upon  the  court,  or  intended  to  do  so,  the  exercise  of 
a jurisdiction  not  given  to  them  by  the  act,  of  determining 
in  a summary  manner  the  claims  to  the  surplus. 

If  no  such  claims  were  advanced  as  that  on  behalf  of  Peter 
Beid,  which  seems  a perfectly  just  one,  and  that  on  behalf 
of  the  company  themselves,  or  rather  of  certain  individual 
directors  of  the  company,  on  account  of  advances  made  by 
them  for  the  company,  the  course  would  be  clear.  The 
regular  step,  I mean,  would  in  that  case  have  been  to  hand 
back  the  surplus  to  Zimmerman,  who  having  been  already 
made  liable  to  Morland  for  the  amount  of  his  judgment, 
would  thus  have  had  the  means  of  relieving  himself  from  that 
charge;  and  the  residue,  if  there  was  any,  he  would  have 
had  to  pay  over  to  the  company,  unless  in  thb  mean  time  he 
had  been  garnished  by  some  judgment  creditor  of  theirs. 

That  he  would  be  the  debtor  to  the  company  for  such 
residue,  till  he  had  in  one  way  or  the  other  acquitted  himself, 
is  plain,  for  having  got  up  from  them  his  acceptances  he 
would  he  looked  upon  as  holding  the  surplus  for  their  use. 
But  though  taking  this  course  would  in  the  simplest  manner 
have  been  complying  with  the  statutes,  and  perhaps  in  the 
only  regular  manner,  the  risk  would  no  doubt  have  been 
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incurred  (though  in  the  present  case  there  would  have  been 
no  risk)  of  the  garnishee  making  some  other  use  of  the  money, 
and  leaving  Morland  and  the  company  to  bear  a loss. 

I do  not  feel  that  that  would  form  a sufficient  reason  for 
urging  upon  me  to  assume  a jurisdiction  which  the  statute 
does  not  give  me,  of  deciding  summarily  between  the  claim- 
ants to  the  surplus. 

Mr.  Zimmerman,  having  taken  up  his  hills,  is  not  urging, 
so  far  as  I understand,  any  objection  the  court  doing  what 
they  think  right  with  the  surplus:  in  other  words,  to  my 
determining  whether  Morland  has  not  an  absolute  right  to 
he  paid,  whatever  becomes  of  Reid’s  claim  and  of  the  other 
claims  spoken  of. 

I have  no  objection  to  say  that  I think  at  present  Morland 
has  a right  under  his  order  that  must  prevail,  for  any  thing 
that  is  shewn  to  me,  over  the  mere  verbal  assurances  of  the 
company  to  Reid  that  he  should  he  paid  out  of  the  debt  due 
by  Zimmerman,  and  also  over  what  may  have  been  nothing 
more  than  a tacit  understanding,  or  merely  an  expectation  of 
certain  directors  that  these  advances  would  have  been  made 
good  out  of  the  same  money  when  received.  Its  receipt 
by  the  company  has  been  intercepted,  as  it  seems  to  me,  by 
Morland’s  attachment  order,  for  I see  nothing  that  can  be 
held  to  have  created  a legal  lien  upon  the  expected  proceeds 
of  the  bills  except  the  attachment. 

This  is  my  opinion,  but  at  the  same  time  I repeat  that  the 
parties  can  have  no  right  under  the  act  to  place  me  in  a 
situation  to  decide  that  point  summarily,  and  I do  not  con- 
sider that  I can  properly  take  upon  myself  to  do  so,  because 
Morland,  as  I mentioned  before,  has  taken  no  part  in  the 
arrangement,  and  merely  stands  upon  his  rights  under  the 
order. 

Since  the  money  has  been  paid  into  court  I have  no  objec- 
tion to  leave  it  there  till  the  Term,  when  it  can  be  seen  what 
view  the  court  will  take  of  the  question. 

I suppose  the  best  course  would  have  been,  if  it  had  oc- 
curred to  the  parties,  for  Zimmerman  to  have  paid  the  amount 
of  Mellish  & Co.’s  judgment,  taking  care  to  have  it  indorsed 
upon  the  bills,  and  then,  when  Morland  obtained  his  order 
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for  payment,  to  have  proceeded  in  the  same  manner  with 
that,  unless  that  would  have  engrossed  the  whole  of  the  resi- 
due, in  which  case  he  would  have  got  up  his  hills. 

If  the  hills  are  yet  in  existence,  that  course  might  he  yet 
taken,  by  returning  the  hills  to  the  company  with  payment 
in  part  indorsed,  and  then  it  should  he  left  to  Mr.  Zim- 
merman to  decide  as  he  is  advised  between  the  claim  of 
Morland  under  the  order  and  any  other  claim  that  might  he 
advanced.  If  this  arrangement  cannot  he  made,  and  I am 
pressed  to  make  an  order,  I do  not  see  that  there  is  any 
order  which  I have  a right  to  make,  unless  that  the  residue 
should  he  returned  to  Zimmerman.  That  would  no  doubt 
leave  the  company  subject  to  the  possibility  of  loss  from 
having  parted  with  these  hills  without  receiving  directly  or 
indirectly  payment  in  full. 

So,  if  I should  take  upon  myself  to  direct  the  money  to 
he  paid  by  the  company,  I might  he  finally  depriving  Mor- 
land of  his  remedy  under  the  order,  unless  he  could  force 
Zimmerman  to  pay  him  notwithstanding,  which  would  he 
unjust. 

The  only  other  order  I could  make  would  he  to  direct 
Morland’s  judgment  to  be  paid  out  of  the  money  in  court, 
which  I should  not  the  less  do  on  account  of  his  having,  as 
it  is  stated,  a registered  judgment  binding  upon  real  property 
of  the  company,  or  at  least  securing  him  under  the  arrange- 
ment between  the  old  and  new  railway  companies,  which  is 
mentioned  in  the  statement.  But  I decline  to  do  that,  be- 
cause I have  no  right  to  make  a disposition  of  the  money  by 
my  order. 

It  was  Zimmerman’s  money  paid  into  court  without  author- 
ity, and  the  surplus,  I think  (if  no  understanding  is  come  to 
out  of  court)  I must  direct  to  he  returned  to  Mr.  Zimmer- 
man, who  will  then  he  debtor  to  the  company  in  that  amount, 
and  will  have  to  act  as  he  is  advised  with  respect  to  Morland’s 
garnishee  order  ( a ). 


(a)  The  matter  was  afterwards  settled  between  the  parties. 
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Griswold  y.  The  Buffalo,  Brantford,  and  Goderich 

Bailway  Company. — Taylor  and  Kirby,  Garnishees. 

Garnishees  — Liability  as  sureties  to  judgment  debtors  — Not  a debt  — 

Practice. 

The  garnishees  had  given  the  judgment  debtors  a bond,  conditioned 
that  one  A.,  a station  master  in  their  employment,  should  duly  pay 
over  all  moneys  received.  Held,  that  the  liability  incurred  'Under 
this  bond,  if  established,  would  not  be  a debt  which  could  be  at- 
tached, under  the  194th  section,  and  an  order  to  proceed  under  sec. 
197  was  refused.  [Chambers,  April  1857.] 

On  the  23rd  of  March  the  plaintiff  obtained  an  attach- 
ment order  under  the  Common  Law  Procedure  Act,  section 
194,  on  Taylor  and  Kirby,  with  a summons  on  them  to  shew 
cause  why  they  should  not  pay  over  to  the  plaintiff  the  debt 
due  by  them  to  the  defendants. 

The  garnishees  shewed  for  cause,  that  one  Starkweather, 
some  time  in  1855,  or  early  in  1856,  was  station-master  at 
Paris  on  the  defendants’  railway,  and  after  haying  been  some 
time  in  their  service  was  charged  by  them,  with  having 
feloniously  taken  and  appropriated  to  his  own  use  moneys 
belonging  to  the  defendants,  and  received  by  him  as  station- 
master,  and  he  was  brought  before  a magistrate  and  examin- 
ed: that  the  garnishees  and  Starkweather  then  executed  a 
bond  (on  the  29th  of  December,  1855)  to  these  defendants,  in 
which  they  severally  bound  themselves  in  a penalty  of  £100 
each,  with  condition  as  follows:  “Whereas  the  said  A.  K. 

Starkweather  has  heretofore  been  appointed  by  tFe  said 
Buffalo,  Brantford  and  Goderich  Bailway  Company  station- 
master  at  Paris,  on  the  line  of  the  said  company’s  railway,  and 
the  said  W.  K.  Kirby  and  John  Taylor  have,  at  his  request, 
consented  to  become  his  sureties.  Now  the  condition  of  this 
obligation  is  such,  that  if  the  said  A.  K.  Starkweather  before 
the  1st  of  March  next,  do  and  shall  well  and  truly  forward 
and  pay  over  to  the  superintendent  of  the  said  company  all 
moneys  received  by  him  as  station-master  aforesaid  for  the 
said  company,  either  in  specie,  or  in  the  notes  of  some  sol- 
vent bank  or  banks,  issued  or  to  be  issued  in  any  of  the 
United  States  of  America  or  in  Canada  at  their  current 
value  at  the  city  of  Buffalo,  or  at  Brantford  respectively, 
and  not  in  any  promissory  note,  bill  of  exchange,  order, 
ticket,  or  other  evidence  of  debt  whatsoever,  or,  upon,  or 
against  the  said  company,  then  this  obligation  to  be  void,”  &c. 
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One  of  the  garnishees  swore  that  he  was  informed  that 
Starkweather  immediately  afterwards  absconded,  not  haying 
received  any  moneys  for  the  defendants  after  that  bond  was 
executed:  that  he  (deponent)  was  advised  and  believed  that 
he  was  not  liable  to  defendants  for  any  of  the  money  feloni- 
ously taken  by  Starkweather  before  the  giving  of  the  bond; 
and  that  he  was  not  otherwise  indebted  to  the  company  than 
through  this  bond. 

Robinson,  C.  J. — This  transaction  has  a singular  appear- 
ance, and  may  give  rise  to  several  questions  between  the 
garnishees  and  the  company,  as  to  the  construction  and  effect 
of  the  bond,  its  illegality,  as  being  taken  for  the  purpose  of 
compounding  a felony,  and  perhaps  there  may  be  imputations 
of  fraud  in  taking  it  professedly  for  one  purpose,  but  with  a 
view  to  enforce  it  for  another.  Independently,  however,  of 
such  considerations,  which  it  may  be  said  can  be  as  well 
entertained  and  disposed  of  in  a proceeding  between  the 
plaintiff  and  the  garnishees  under  the  197th  clause,  as  in  an 
action  between  the  garnishees  and  the  company,  it  appears 
to  me  that  this  liability  of  the  garnishees,  as  sureties  for 
Starkweather  under  their  bond,  cannot  be  called  a debt 
within  the  meaning  of  the  194th  section.  If  the  garnishees 
were  suing  the  company  for  a debt  due  by  them,  the  company 
could  not  in  such  an  action  set  off  any  claim  which  they 
might  allege  they  had  against  the  garnishees  under  their 
bond,  by  reason  of  default,  and  when  that  is  the  case,  it  is 
held  that  the  liability  which  could  not  be  set  off  as  a debt, 
cannot  be  attached  as  a debt  under  those  provisions  in  the 
statute  (a). 

But  however  clear  that  may  be,  as  I suppose,  for  the 
consideration  of  the  plaintiff,  generally  speaking,  whether  he 
will  persevere  in  his  attempt  to  attach  this  claim  as  a debt. 
If  he  does,  he  will  proceed  as  the  act  joints  out,  and  the 
court  will  determine  the  question,  as  was  done  in  Johnson 
v.  Diamond.  The  only  doubt  I have  is,  whether  in  such  a 
case,  where  the  cause  shewn  by  the  garnishees  is  not  denied 


(a)  See  Crawford  v.  Stirling,  4 Esp.  207;  Morley  v.  Inglis,  4 Bing. 
N.  C.  58;  Johnson  v.  Diamond,  11  Ex.  73. 
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by  the  judgment  plaintiff,  and  it  appears  to  the  judge  that 
the  debt  is  not  one  within  the  meaning  of  the  clause,  he 
ought  not  to  refuse  the  order  to  pay,  rather  than  give  the 
party  liberty  to  proceed  under  the  197th  clause,  which  latter 
seems  to  have  been  the  course  taken  in  Johnson  v.  Diamond, 
though  that  may  have  been  because  the  order  to  pay  was 
not  opposed,  or  because  the  facts  did  not  appear  upon  the 
application. 

Seeing  the  nature  of  this  alleged  debt,  I think  I must  dis- 
charge the  summons  with  costs,  and  not  allow  the  proceed- 
ings to  continue  further. 

Summons  discharged. 


Jessup  v.  Fraser. 

Setting  aside  interlocutory  judgment — Delay  in  pleading — Assessment  of 

damages. 

Where,  in  a country  cause,  a short  time  before  the  assizes  an  inter- 
locutor y judgment  was  set  aside  by  a judge’s  order,  on  payment  of 
costs,  pleading  issuably,  and  taking  24  hours’  notice  of  trial,  and  the 
defendant  tendered  the  costs  and  pleas  the  evening  before  the  first 
day  of  the  assizes,  and  offered  to  take  one  hour’s  notice  of  trial, 
notwithstanding  which  the  plaintiff  w'ent  on  and  assessed  damages; 
the  court  held  that  the  assessment  was  regular,  the  defendant  not 
shewing  that  his  pleas  were  issuable,  and  the  delay  in  his  proceed- 
ing after  the  order  was  granted  being  too  great. 

[Practice  Court,  H.  T.,  4 Vie.] 

Interlocutory  judgment  was  signed  in  this  cause,  and  on 
the  12th  of  October  last  a judge’s  order  was  obtained  for 
setting  it  aside,  and  that  the  defendant  should  be  admitted 
to  plead  on  payment  of  costs,  pleading  issuably,  and  taking 
twenty-four  hours’  notice  of  trial  for  the  assizes  for  the 
Johnstown  "District,  In  which  the  venue  was  laid  and  the 
proceedings  had  been  conducted.  On  the  next  day  an 
appointment  was  taken  out,  and  the  costs  taxed.  On  the 
evening  of  the  17th  (Saturday)  the  defendant’s  attorney 
received  the  allocatur  at  Prescott,  the  plaintiff’s  attorney 
residing  at  Brockville,  where  the  assizes  were  to  be  held  on 
the  20th;  and  on  the  afternoon  of  the  19th,  between  four 
and  five  o’clock,  the  defendant’s  attorney  filed  his  pleas,  and 
tendered  copies,  and  the  costs  taxed,  to  the  plaintiff’s  attor- 
ney, at  the  same  time  offering  to  take  one  hour’  notice  of 
tsrial:  he  also  served  a demand  for  replication.  The  pleas 
trial:  he  also  served  a demand  for  replication.  The  pleas 
and  costs  were  refused,  and  the  plaintiff  assessed  damages 
on  the  interlocutory  judgment. 
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A Wilson  obtained  a rule  nisi  to  set  aside  the  assessment 
of  damages  for  irregularity,  on  affidavits  shewing  the  above 
circumstances,  but  filed  no  affidavit  of  merits. 

Cameron  shewed  cause. 

Jones,  J. — There  being  so  short  an  interval  between  the 
time  when  the  interlocutory  judgment  was  set  aside  and  the 
opening  of  the, assizes  for  the  Johnstown  District,  the  agent 
of  the  defendants  attorney  should  have  used  greater  diligence 
to  avail  his  principal  of  the  benefit  of  the  order:  but, he  did 
not  take  out  his  appointment  for  taxation,  nor  get  his  costs 
taxed  till  the  following  day,  and  not  till  Saturday  evening 
does  the  defendants  attorney  receive  the  allocatur,  and  then 
he  takes  no  further  steps  until  five  o’clock  in  the  afternoon 
of  Monday,  the  day  preceding  the  assizes.  It  is  not  shewn 
that  the  pleas  were  issuable  in  conformity  with  the  order, 
and  even  if  they  were,  they  were  not  filed  in  sufficient  time 
to  enable  the  plaintiff  to.  give  twenty-fours  hours’  notice  of 
trial;  and  it  would  not  be  reasonable  to  compel  him  to  receive 
pleas  on  the  evening  preceding  the  assize  day,  and  reply  to 
them,  which  it  seems  from  the  demand  of  replication  was 
necessary,  and  also  prepare  for  trial  the  next  day,  and  more 
particularly  as  there  is  no  affidavits  of  merits.  The  rule 
must  be  discharged  with  costs. 

Rule  discharged. 


Doe  Mills  v.  Roe. 

Ejectment — Notice  to  appear — Alteration. 

Where  the  notice  to  appear  was  for  a wrong  term,  but' the  right  term 
was  afterwards  inserted  in  pencil,  and  the  alteration  pointed  out 
to  the  tenant  at  the  time  of  service,  the  court  refused  to  set  aside 
the  service  for  irregularity. 

[Practice  Court,  H.  T.,  4 Vic.] 

J.  Wilson  obtained  a rule  nisi  to  set  aside  the  service  of 
the  declaration  in  this  cause  for  irregularity,  on  the  ground 
that  an  alteration  had  been  made  in  the  notice  to  the  casual 
ejector,  both  in  the  original  and  copy,  by  striking  out 
“ Trinity”  as  the  term  in  which  the  tenant  was  to  appear, 
and  inserting  “ Hilary  ” in  pencil,  and  afterwards  completing 
the  alteration  in  the  original  with  ink. 

Cause  having  been  shewn, 
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Jones,  J— It  appears  that  the  alteration  was  pointed  out 
to  the  tenant  and  explained  to  him  at  the  time  of  service,  so 
that  he  could  not  have  been  misled,  and  this  application 
proves  that  fact.  I can  find  no  case  analogous,  and  such  is  not 
likely  to  occur  again;  and  therefore  I am  not  disposed  to 
give  effect  to  the  application,  more  particularly  as  the 
amendment  might  have  been  made  if  the  notice  had  been 
served  in  its  original  state.  In  Doe  Bass  v.  Roe  (7  T.  R. 
469)  the  declaration  having  been  served  with  notice  to  the 
tenant  to  appear  in  Michaelmas  Term,  which  was  wrong, 
the  cause  being  a country  cause,  and  according  to  their 
practice  it  being  necessary  to  give  notice  in  a country  cause 
for  an  issuable  term,  which  Michaelmas  was  not,  an  amend- 
ment was  allowed,  but  here  the  necessary  alteration  having 
been  already  made,  no  amendment  is  required. 

Rule  discharged,  without  costs. 


Proctor  v.  Young. 

Irregularity — Delay  in  moving  against. 

Where  a declaration  was  served  before  it  was;  filed,  and  the  defend- 
ant, being  aware  of  the  error,  allowed  interlocutory  judgment  to  be 
signed  and  notice  of  assessment  to  be  given.  Held,  that  he  was 
too  late  to  object  to  the  irregularity. 

[Practice  Court,  H.  T.,  4 Vic.] 

In  this  case  the  defendant  obtained  a rule  calling  upon  the 
plaintiff  to  shew  cause  why  the  service  of  the  declaration 
and  the  subsequent  proceedings  should  not  be  set  aside  for 
irregularity.  It  appeared  that  the  defendant  had  been 
arrested  in  this  suit,  and  on  the  15th  of  August  last,  the 
plaintiff  served  him  with  a declaration,  although  the  defen- 
dant did  not  file  special  bail  nor  the  plaintiff  his  declaration 
until  the  17th,  on  which  day,  before  filing  special  bail,  the 
defendant  searched  the  office,  and  found  that  no  declaration 
had  then  been  filed.  The  defendant  not  having  pleaded,  the 
plaintiff  signed  interlocutory  judgment,  and  gave  notice  of 
assessment  of  damages,  which  were  accordingly  assessed  at 
the  Newcastle  District  assizes,  notwithstanding  a notice  given 
by  the  defendant  on  the  commission  day  that  he  would 
move  to  set  aside  the  proceedings. 
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Jones,  J. — The  application  is  too  late.  The  defendant 
was  aware  of  the  irregularity  on  the  17th  of  August,  and 
instead  of  at  once  giving  notice  to  the  plaintiff,  and  apply- 
ing to  a judge  in  chambers  to  set  aside  the  service  of  the 
declaration,  he  lies  by  and  allows  interlocutory  judgment  to 
be  signed  against  him  and  notice  of  assessment  given,  and 
not  till  the  first  day  of  the  assizes,  when  the  plaintiff  had 
taken  further  steps  and  incurred  considerable  expense,  did 
the  defendant  inform  the  plaintiff  that  he  would  move  to  set 
aside  his  proceedings. 

Rule  discharged. 


Mott  v.  Grey  et  al. 

Sheriff — Attachment. 

An  attachment  will  not  be  granted  against  a sheriff  for  not  return- 
ing a writ,  where  he  has  been  out  of  office  more  than  six  months 
before  the  rule  to  return  the  writ  was  issued, 

[Practice  Court,  H.  T.,  4 Vic.] 

On  motion  for  an  attachment  against  the  late  sheriff  of 
the  Eastern  District  for  not  paying  oyer  money  pursuant  to  a 
rule  of  this  court,  it  appearing  that  the  sheriff  had  been  out 
of  office  more  than  six  months  when  the  rule  was  obtained, 
the  attachment  was  refused.  Arch.  162;  Doug.  64;  4 East  604. 


Smith  v.  Bellows. 

An  attachment  will  be  granted  against  a sheriff  for  an  insufficient 
return. 

[Practice  Court,  H.  T.,  4 Vic.] 

Wilson  moved  for  an  attachment  against  the  sheriff  of  the 
Bathurst  District  for  an  insufficient  return  to  an  alias  writ 
of  fi.  fa.,  against  lands  in  this  cause.  The  return  was  as 
follows:  “ By  virtue  of  the  within  writ  to  me  directed,  I 

seized  into  my  hands,  and  took  in  execution  as  the  property 
of  the  within  named  defendant,  certain  lots  of  land,  by  the 
directions  of  John  G.  Malloch,  the  plaintiff’s  attorney  in  this 
cause,  xvhich  remained  in  my  hands  in  execution  as  aforesaid 
until  the  return  day  of  the  writ,  when  it  was  ascertained  the 
same  did  not  belong  to  the  said  defendant,  and  the  said 
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defendant  had  not  to  my  knowledge,  while  the  within  writ 
was  in  force,  any  lands  or  tenements  whereof  the  within 
damages  could  he  made,  or  any  part  thereof. 

Jones,  J.,  granted  the  attachment,  hut  directed  that  it 
should  lie  thirty  days  in  the  office,  and  notice  of  it  be  given 
to  the  sheriff.  (Rex  v.  Kent,  5 Dowl.  451.) 


O’Reilly  v.  Vanevery  et  al. 

Change  of  Attorney — Suit  by  iitfant — App  i Ament  of  prochein  amy — 
Security  / or  costs 

J.,  an  attorney,  sued  out  a writ  for  the  plaintiff,  an  infant.  Next  day 
it  was  agreed  that  B.  should  be  substituted  as  attorney,  and  the 
plaintiff’s  agent,  with  J.  and  B.,  went  tO'  the  crown  office,  where, 
with  the  permission  of  the  clerk.  J.’s  name  was  struck  out,  and 
B.’s  name  inserted  in  the  praecipe.  The  same  change  was  made  in 
the  writ  and  copy  before  service. 

Held,  that  the  alteration  was  unauthorised,  and  that  the  copy  and 
service  must  be  set  aside. 

Pleld,  also,  that  the  defendant,  not  having  appeared,  could  not  move 
to  stay  proceedings  until  the  plaintiff  should  give  security  for  costs. 
Held,  also,  that  the  plaintiff,  an  infant,  having  sued  by  attorney  and 
not  by  prochein  amy  was  no  ground  for  setting  aside  the  process, 
for  by  the  practice  the  prochein  amy  may  be  appointed  at  any  time 
before  declaration. 

Quaere,  however,  whether  as  the  writ,  and  not  the  declaration,  is 
the  commencement  of  the  action,  the  appointment  should  not  more 
properly  be  made  before  suing  out  process. 

[Chambers,  March,  1854.] 

Ejectment.  A summons  was  obtained  to  shew  cause  why 
the  writ  in  this  cause,  or  the  service  thereof  upon  the  several 
defendants,  should  not  he  set  aside  for  irregularity,  on  the 
grounds  that , the  same  was  sued  out  by  John  R.  Jones,  as 
plaintiff's  attorney,  upon  a praecipe  filed  by  him  in  his  own 
name,  and  after  the  writ  was  issued  the  praecipe  was  altered 
by  the  present  attorney  for  the  plaintiff  by  inserting  his  name 
as  attorney  for  the  plaintiff;  and  also  that  the  name  of  the 
said  attorney  indorsed  upon  the  writ  and  copies  was  altered 
after  the  writ  was  issued: — that  in  the  writ  and  copies  the 
plaintiff  was  improperly  described  as  of  the  city  of  Toronto: 
that  the  lands  mentioned  in  the  writ  were  not  shewn  with 
sufficient  certainty  to  lie  within  any  county:  or  why  all  pro- 
ceedings should  not  he  stayed  until  the  plaintiff  should  give 
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security  for  costs,  on  the  ground  that  he  was  an  infant  under 
the  age  of  twenty-one  years;  or  why  proceedings  should  not 
be  set  aside,  on  the  ground  that  the  plaintiff  being  an  infant 
has  improperly  sued  by  attorney  instead  of  his  next  friend. 

It  was  admitted  that  the  plaintiff  was  an  infant  under  the 
age  of  twenty  one  years,  and  that  the  writs  of  ejectment 
were  issued  by  Mr.  Jones,  an  attorney  of  this  court,  at  the 
request  of  the  plaintiff’s  step-father,  Mr.  Montgomery,  (who 
acted  as  his  agent),  on  the  twenty-seventh  day  of  February, 
1854.  It  was  stated  on  behalf  of  the  plaintiff  that  Mr. 
James  Boulton  had  been  retained  by  the  plaintiff  himself 
to  prosecute  these  suits,  and  that,  the  writs  were  issued  with- 
out proper  authority  by  Mr.  Jones,  but  at  the  same  time 
what  was  done  by  him  was  done  in  good  faith,  to  expedite 
the  proceedings  of  the  plaintiff,  so  that  the  cases  should  not 
be  thrown  over  the  next  assizes,  and  that  Mr.  Jones  only 
issued  the  writs  owing  to  Mr.  Boulton’s  absence:  that  the 
next  day  after  issuing  the  writs  Mr.  Boulton,  Mr.  Jones,  and 
Mr.  Montgomery,  acting  as  the  plaintiff’s  agent,  met,  and 
they  all  mutually  agreed  that  Mr.  Boulton’s  name  should  be 
substituted  for  Mr.  Jones,  as  well  as  on  the  writs  and  copies 
as  in  the  praecipe.  They  all  went  to  the  crown  office  and 
the  name  of  Mr.  Jones  was  struck  out,  and  Mr.  Boulton’s 
name  inserted  in  the  praecipe  in  each  suit,  all  parties  con- 
senting, and  Mr.  Pearson,  the  clerk  in  the  crown  office,  per- 
mitting the  same  to  be  done.  The  name  of  Mr.  Boulton  was 
also  substituted  for  Mr.  J ones,  in  the  writs  and  copies,  as  well 
as  the  notices  indorsed  thereon. 

Richards,  J. — The  statute  14  & 15  Vic.,  ch.  114,  sec.  1, 
enacts  that  all  Actions  of  ejectment  shall  be  commenced  by 
writs  of  summons,  in  the  same  manner  as  other  actions,  and 
such  writ  shall  bear  teste  of  the  day  on  which  it  is  issued  (a). 

The  statute  12  Vic.,  ch.  63,  which  provides  for  the  issuing 
of  writs  of  summons,  by  sec.  27  enacts  that  every  writ 
issued  by  the  authority  of  that  act  shall  “bear  date  on  the 
day  on  which  the  same  shall  be  issued  * * * and  shall 


(a)  This  act  is  repealed  by  the  Common  Law  Procedure  Act,  1856, 
but  the  same  provision  as  to  the  teate  of  the  writ  is  contained  in  soc. 
221. 
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be  indorsed  with  the  name  and  place  of  business  of  the  attor- 
ney actually  suing  out  the  same.”  (a) 

I am  of  opinion  that  the  copies  and  service  of  the  writs  in 
these  cases  should  be  set  aside  for  irregularity. 

It  is  laid  down  in  Chitty’s  Archbold’s  Practice  (7th  Ed. 
1112),  “that  parties  in  general  cannot  take  upon  themselves 
to  amend  their  own  proceedings  without  leave  of  the  court  or 
a judge.”  The  alteration  of  the  praecipe  in  both  cases  hav- 
ing been  made  without  the  order  of  the  court  or  a judge,  I 
consider  wholly  irregular,  and  that  such  alteration  is  void, 
and  that  the  matter  should  be  viewed  in  precisely  the  same 
light  as  if  Mr.  Jones’s  name  had  not  been  erased.  He  there- 
fore must  be  considered  as  the  attorney  issuing  the  writ. 

It  is  urged  that  a writ  may  be  altered  before  it  is  served; 
but  in  that  event  it  must  be  resealed,  otherwise  the  attorney 
would  be  considered  guilty  of  gross  misconduct,  and  the  pro- 
ceedings set  aside.  Siggers  v.  Sansom  (2  Dowl.  745).  If 
resealed,  Coleridge,  J.,  says  “ it  must  be  considered  as  issued 
in  fact  when  it  was  resealed.  Then,  if  it  was,  it  has  a wrong 
date  upon  it,  and  is  irregular  as  being  in  contravention  of  the 
act  of  parliament.”  (Knight  v.  Warren,  7 Dowl.  663).  The 
same  reasoning  holds  good  in  this  case,  as  the  writ  has  the  date 
of  the  original  issue,  and  if  it  be  considered  as  re-issued  on 
the  next  day,  then  it  has  a wrong  date  upon  it.  I do  not  think, 
under  the  peculiar  circumstances  of  that  case,  that  Braith- 
waite  v.  Lord  Montford  (2  Cr.  & M.  409)  can  be  considered 
as  any  authority  against  the  above  dictum  of  Coleridge,  J. 

Again,  it  was  not,  when  served,  indorsed  with  the  name  of 
the  attorney  issuing  it,  (if  it  be  considered  as  properly  issued 
by  Mr.  J ones,)  for  his  name  had  been  erasecT,  and  Mr.  Boul- 
ton’s inserted  instead  of  it.  If  it  is  contended  that  Mr.  Jones 
had  no  authority  to  issue  the  writs  at  all,  then  I cannot  see 
how  they  can  be  considered  as  regular,  for  the  writs  served 
are  the  very  same  issued  by  Mr.  Jones,  and  have  never  been 
altered  in  their  date  or  otherwise,  the  only  alteration  being 
in  the  indorsements  and  praecipe. 

As  to  the  alterations  made  and  allowed  in  writs,  see  the 
cases  collected  in  note  to  Wood  v.  Hume  (4  D.  & L.  139); 

(a)  Sec.  27  is  also  repealed  by  the  Common  Law  Procedure  Act, 
1856,  but  secs.  19  & 21  of  that  act  are  to  the  same  effect. 
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also  Goodchild  v.  Leadham  (1  Ex.  706),  and  Phillips  v. 
Lewis  (1  L.  M.  & P.  156). 

The  more  correct  way  of  viewing  the  matter  is  to  consider 
the  writs  as  properly  issued  by  Mr.  Jones,  and  that  what 
took  place  was  a change  of  the  attorney  by  consent  of  the 
attorneys  and  of  the  plaintiff  himself.  Can  this  be  done  with- 
out leave  of  the  court,  or  a judge’s  order?  I think  not.— See 
Maughan’s  Law  of  Attomies,  110;  Pulling  on  Attorneys,  120; 
McNamara  on  Irregularities,  173,  174;  Broom’s  Practice, 
149;  May  v.  Pike  (4  M.  & W.  197,  6 Dowl.  667),  Ryland 
v.  Noakes  (1  Taunt.  342),  Bate  v.  Bolton  (4  Dowl.  677), 
Wright  v.  Skinner  (5  Dowl.  92),  Doe  Bloomer  v.  Bransom 
(6  Dowl.  490),  Earley  v.  Hebbes  (3  Dowl.  538),  Dax  28;  Kaye 
v.  De  Mattos  2 W.  Black.  1223;  Powell  v.  Little  (1  W.  Bl.  8). 

As  to  setting  aside  the  process,  because  the  infant  can 
only  sue  by  prochein  amy  or  guardian,  and  cannot  appoint 
an  attorney,  it  seems  that  by  the  practice  of  England  under 
the  new  rules  the  writ  may  be  sued  out  as  in  ordinary  cases, 
and  the  prochein  amy  appointed  before  declaration.  The 
rule  appointing  the  prochein  amy  is  served  with  the  copy  of 
the  declaration,  and  until  the  rule  is  served  the  defendant  is 
not  bound  to  plead. — Chitty’s  Archbold,  7th  Ed.  889-91; 
Broom’s  Practice,  I.  288.  By  the  statute  of  Jeofails,  21 
Jac.  1,  ch.  13,  when  an  infant  appears  and  declares  by  at- 
torney, it  is  cured  after  verdict,  or  after  judgment  by  default 
by  4 & 5 Anne,  ch.  16;  but  it  may  be  pleaded  in  abatement. — 
2 Sellon’s  Practice,  67.  f 

In  all  real  or  personal  actions,  if  an  infant  appear  by 
attorney  it  is  error;  if  he  be  plaintiff,  the  bill  or  writ  may 
be  abated  by  plea. — 2 Saunders,  212a;  Archbold  on  Plead- 
ing and  Evidence,  273;  and  see  form  of  plea,  1 "Wentworth 
58,  62.  As,  however,  under  the  provincial  statute  14  & 15 
Vic.,  ch.  114,  no  plea  is  filed  or  delivered  by  defendant  in 
actions  of  ejectment,  but  the  case  is  considered  at  once  af 
issue  as  soon  as  an  appearance  is  entered,  the  defendant 
cannot  plead  the  infancy  of  the  plaintiff  in  abatement.  I 
think,  however,  he  may,  after  appearance,  apply  immediately 
for  a stay  of  proceedings  until  security  for  costs  be  given. 
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or  his  guardian  undertake  for  the  payment  of  them,  as  was 
formerly  the  case  in  actions  of  ejectment  brought  by  John 
Doe  on  the  demise  of  an  infant. — Chitty’s  Archhold,  7th 
Ed.  1013-4. 

It  does  not  appear  to  me  that  the  defendants  are  in  a posi- 
tion to  plead  the  infancy  in  abatement  in  an  ordinary  action 
until  they  have  appeared,  and  consequently  they  are  not  yet 
in  a position  to  take  the  step  referred  to  above  of  staying 
proceedings. 

I express  no  opinion  on  the  question  of  the  correctness  of 
the  practice  in  England  of  allowing  the  writ  to  be  sued  out 
before  the  appointment  of  the  prochein  amy.  Under  the 
old  practice  of  considering  the  declaration  the  commence- 
ment of  the  action,  the  declaration  of  the  prochein  amy  at 
any  time  before  declaration  seemed  consistent  and  recon- 
cileable  with  principle;  but  now,  when  issuing  the  writ  is 
considered  the  commencement  of  the  action,  and  not  merely 
to  bring  the  party  into  court,  one  does  not  so  clearly  see 
how  the  practice  of  suing  out  a writ  in  the  ordinary  way 
can  he  considered  regular. 

As  most,  if  not  all,  of  the  late  works  on  practice  in 
England  lay  it  down  that  the  writ  can  be  sued  out  before 
the  petition  to  appoint  the  prochein  amy  is  presented,  I 
would  not  venture  to  set  aside  the  rule,  even  if  I entertained 
a much  stronger  opinion  that  I now  do  as  to  the  inconsis- 
tency of  that  practice. 

I think  the  order  should  go  to  set  aside  the  copy  and 
service  of  the  writs,  hut  without  costs,  as  defendants  have 
asked  by  their  summons  for  more  than  they  seem  entitled 
to:  the  plaintiff  to  be  at  liberty  to  move  the  court  against 
this  order,  if  he  shall  he  so  advised. 
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Hamilton  y Clarke. 

Revision  of  costs — Sum  recovered  within  Division  Court  jurisdiction — Title 
to  land  in  question — 16  Vic.,  ch.  177,  sec.  1 — 16  Vic.,  Ch.  175,  sec.  26. 

Where  in  trespass  the  title  to  land  was  not  in  question  upon  the 
pleadings,  and  the  plaintiff  obtained  only  £5  damages,  and  no  certi- 
ficate— Held,  that  he  was  entitled  only  to  Division  Courts  costs,  and 
the  master  having  allowed  full  costs,  a revision  was  ordered. 

Under  the  16  Vic.,  ch.  177,  sec.  1,  it  is  for  the  plaintiff  claiming  full 
costs  to  shew  that  the  title  did  really  and  bona  fide  come  in  ques- 
tion, not  merely  that  by  the  pleadings  it  might  have  been  put  in 
issue. 

Semble,  that  where  in  a personal  action  the  sum  recovered  is  within 
the  jurisdiction  of  the  Division  Court,  a certificate  must  be  moved 
for  at  the  trial,  or  costs  cannot  afterwards  be  given. 

[Chambers,  13th  June,  1856.] 

Application  to  revise  taxation  of  costs. 

The  action  was  trespass  for  breaking  into  a dwelling  house 
of  the  plaintiff,  situated  on  a parcel  of  land  in  the  town  of 
Sydenham,  which  was  described,  and  there  forcing  and 
breaking  open  divers  doors,  &c.,  belonging  to  the  dwelling, 
and  setting  fire  to  and  consuming  the  dwelling;  and  then 
and  there  burning  and  consuming  divers  goods  and  chattels, 
then  being  in  the  said  dwelling,  of  the  value  of  £50;  and 
there  burning  2,000  feet  of  the  timber  of  the  plaintiff,  then 
being  in  the  said  dwelling. 

The  defendant  pleaded — 1.  Except  as  to  entering  the 
dwelling  and  breaking  open  the  doors,  &c.,  and  the  causes 
of  action  in  respect  thereto,  not  guilty  as  to  the  residue  of 
the  trespasses. 

2.  As  to  the  entering  the  dwelling  house  and  breaking  open 
the  doors  of  the  same,  payment  of  10s.  into  court,  and  no 
damage  ultra — upon  which  issues  were  joined. 

At  the  trial,  before  Robinson,  C.  J.,  the  plaintiff  obtained 
a verdict,  with  £5  damages.  There  did  not  appear  to  have 
been  any  certificate  to  aiithorise  the  taxing  of  full  costs 
moved  for. 

On  the  9th  of  June  last  the  plaintiff  taxed  full  Queen’s 
Bench  costs,  although  the  defendant  objected  thereto,  and 
insisted  that  the  plaintiff  was  only  entitled  to  division  court 
costs,  notwithstanding  which  full  costs  were  taxed;  on  which 
the  defendant  made  the  present  application  to  revise. 

Richards,  J. — By  the  provincial  statute  13  & 14  Vic.,  ch. 
53,  sec.  78,  it  is  provided  that,  where  a plaintiff  shall  bring 
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an  action  in  the  superior  court  for  any  cause  which  might 
have  been  entered  in  the  division  court,  and  he  shall  obtain 
judgment  for  a sum  not  exceeding  the  respective  sums  to 
which  the  jurisdiction  of  the  division  court  is  limited,  no 
more  costs  shall  he  taxed  against  the  defendant  than  would 
have  been  incurred  in  the  division  court  in  carrying  on  the 
same  action,  unless  the  judge  shall  certify  in  open  court, 
immediately  after  the  trial,  that  it  was  a fit  cause  to  he  with- 
drawn from  the  division  court,  and  to  he  commenced  in  the 
superior  court. 

By  provincial  statute  16  Vic.,  ch.  177,  sec.  1,  the  jurisdic- 
tion of  the  several  division  courts  in  Upper  Canada  is  ex- 
tended to,  and  the  judges  have  power  and  jurisdiction  to 
hold  plea  of,  all  personal  actions  where  the  debt  or  damages 
claimed  is  not  more  than  ten  pounds:  provided  that  the 
said  courts  shall  not  have  cognizance  * * * of  any 

action  of  ejectment,  or  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  to  any  toll,  custom,  or  fran- 
chise, shall  he  in  question. 

The  provincial  statute  16  Vic.,  ch.  175,  sec.  26,  provides 
that  if  any  plaintiff  in  any  action  of  trespass,  or  trespass  on 
the  case,  in  any  of  the  superior  courts  of  common  law,  or  in 
any  county  court  in  Upper  Canada,  shall  recover,  by  the 
verdict  of  the  jury,  less  damages  than  forty  shillings,  such 
plaintiff  shall  not  he  entitled  to  recover  any  costs  whatever, 
whether  given  on  issues  joined  or  judgment  shall  have 
passed  by  default,  unless  the  judge,  or  presiding  officer  be- 
fore whom  the  verdict  shall  be  obtained,  shall  immediately 
afterwards  certify  on  the  hack  of  the  record,  or  on  the  writ 
of  trial,  that  the  action  was  really  brought  to  try  a right, 
besides  the  mere  right  to  recover  damages  for  the  trespass 
or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  was  wilful  and  malicious  (a). 

It  has  been  held  in  England  that  these  statutes  are  all  to 
be  taken  and  considered  in  pari  materia;  and  if  a party  is 
entitled  to  his  costs  under  one,  and  yet  is  deprived  of  his 
costs  under  another  of  them,  he  fails  to  recover  costs. 

(a)  This  section  is  repealed  by  the  Common  Law  Procedure  Act. 
1856,  but  the  same  provision  is  re-enacted  in  section  312. 
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By  the  imperial  statute  9 & 10  Vic.,  ch.  95,  sec.  129,  it  is 
provided,  that  if  any  action  shall  he  commenced  in  any  of 
her  Majesty’s  superior  courts  of  record,  for  any  cause  for 
which  a plaint  might  have  been  entered  in  any  court  holden 
under  this  act,  and  a verdict  shall  he  found  for  the  plaintiff 
for  a sum  less  than  £20,  if  the  said  action  is  founded  on  con- 
tract, or  less  than  £5  if  it  he  founded  on  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  such  sum  only,  and 
no  costs;  and  if  a verdict  shall  not  he  found  for  the  plaintiff, 
the  defendant  shall  be  entitled  to  his  costs  as  between  attor- 
ney and  client,  unless  in  either  case  the  judge  who  "shall  try 
the  cause  shall  certify  on  the  hack  of  the  record  that  the 
action  was  fit  to  he  brought  in  such  superior  court. 

The  general  doctrine  as  to  moving  the  court  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs  is  thus  laid  down 
in  Chitty’s  Archhold,  8th  Ed.  1402:  “If  the  statute  con- 
tains a prohibitory  clause  declaring  that  no  action  shall 
he  brought  elsewhere  for  the  causes  of  action  recoverable  by 
it,  the  proper  mode  of  objection  to  the  action  is  by  plea,  and 
not  by  suggestion.  * * * On  the  other  hand,  where  the 

statute  contains  no  such  prohibitory  clause,  it  cannot  be 
pleaded;  the  mode  of  taking  advantage  of  it  in  that  case  is  by 
the  defendant  moving  upon  affidavit  for  leave  to  enter  a sug- 
gestion upon  the  record.” 

By  the  imperial  statute  13  & 14  Vic.,  ch.  61,  sec.  11,  it  is 
provided  that  on  the  plaintiffs  recovering  in  the  superior 
courts  sums  not  exceeding  £20  in  actions  of  contract,  or  £5 
in  actions  of  tort,  over  which  the  county  court  has  jurisdic- 
tion, he  is  to  have  no  costs;  and  the  section  concludes  by 
stating,  that  “ it  shall  not  be  necessary  to  enter  any  sugges- 
tion on  the  record  to  deprive  such  plaintiff  of  costs.”  Section 
12  provides  “that  if  the  judge,  or  other  presiding  officer 
before  whom  such  verdict  shall  be  obtained,  shall  certify  on 
the  back  of  the  record  that  it  appeared  to  him  at  the  trial 
that  the  cause  of  action  was  one  for  which  a plaint  could  not 
have  been  entered  in  any  county  court,  or  that  it  appeared 
to  him  at  the  trial  that  there  was  a sufficient  reason  for  bring- 
ing the  said  action  in  the  court  in  which  the  said  action  was 
brought,  the  plaintiff  in  such  case  shall  have  the  same  judg- 
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ment  to  recover  his  costs  that  he  would  have  had  if  the  act 
had  not  been  passed.”  Section  13  provides  that  if  in  any  such 
action,  whether  there  he  a verdict  or  not,  the  plaintiff  shall 
make  it  appear  to  the  satisfaction  of  the  court  in  which 
the  action  was  brought,  or  to  the  satisfaction  of  a judge  at 
Chambers  upon  summons,  that  the  said  action  was  brought 
for  a cause  in  which  the  courts  had  concurrent  jurisdiction, 
or  for  which  no  plaint  could  have  been  entered  in  any  county 
court,  or  that  the  cause  was  removed  from  a county  court 
by  certiorari,  then,  and  in  any  of  such  cases,  the  court  in 
which  the  said  action  was  brought,  or  the  said  judge  at  Cham- 
bers, may  thereupon,  by  rule  or  order,  direct  that  the  plain- 
tiff shall  recover  his  costs. 

In  Latham  v.  Spedding  (17  Q.  B.  433).  Lord  Campbell 
observes,  “ By  the  last  act,  the  onus  as  to  costs  for  the 
plaintiff  is  thrown  on  the  plaintiff;  and  we  think  it  clear 
that  he  is  bound  to  shew  that  he  could  not  sue  in  the  county 
court,  by  establishing  the  fact  that  the  title  did  really  bona 
fide  come  in  issue,  not  merely  that  the  defendant  had  so 
pleaded  that  it  possibly  might  have  come  in  issue.  The 
words  of  the  58th  section  of  the  imperial  statute  9 & 10  Vic., 
ch.  95,  are  that  the  court  shall  not  have  cognizance  of  any 
action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  shall  be  in  question.  We  hold  these  words  to 
mean,  shall  really  and  bona  fide  be  in  question.” 

I have  quoted  the  clauses  of  the  imperial  acts  at  some1 
length,  in  order  that  they  may  be  compared  with  our  own 
statutes  on  the  same  subject.  It  will  be  observed  that  the 
proviso  to  section  1 of  the  provincial  statute  16  Vic.,  ch.  77, 
and  to  the  imperial  statute  9 & 10  Vic.,  ch.  95,  sec.  58,  are- 
substantially  the  same.  The  section  in  the  imperial  act,  after 
declaring  that  all  pleas  of  personal  actions,  when  the  debt 
or  damages  claimed  is  not  more  than  £20,  may  be  holden 
in  the  county  court,  concludes  with  the  proviso,  “ Provided 
always,  that  the  court  shall  not  have  cognizance  of  any 
action  of  ejectment,  or  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market  or 
franchise,  shall  be  in  question.” 

It  therefore  appears  to  me  that  the  decision  on  the  im- 
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perial  acts  are  applicable  to  the  law  of  this  country,  and 
must  govern  us. 

The  state  of  the  law  in  England  on  the  subject,  under  9 
& 10  Vic.,  ch.  95,.  sec.  129,  was,  that  in  those  cases  where 
the  judge  who  tried  the  cause  omitted  or  refused  to  certify 
that  the  action  was  fit  to  be  brought  in  the  superior  courts, 
so  as  to  give  the  plaintiff  a right  to  costs  on  that  ground,  he 
nevertheless  taxed  those  costs,  unless  the  defendant  moved 
to  enter  a suggestion  on  the  roll  to  deprive  him  of  costs. 
This  proceeding  was  often  attended  with  difficulty,  expense, 
and  delay;  and  that  portion  of  the  imperial  statute  13  & 14 
Vic.,  ch.  61,  sec.  11,  already  referred  to,  was  doubtless  passed 
to  remedy  that  difficulty;  and  this  section,  with  the  two 
following,  throw  the  burthen  on  the  plaintiff  of  satisfying 
the  judge  at  the  trial,  or  the  court,  or  judge  at  Chambers, 
that  under  the  statute  he  ought  to  have  costs.  Lord  Camp- 
bell, in  Latham  v.  Spedding,  refers  to  this  change  of  the 
law,  which  he  doubtless  considers  sufficient  to  warrant  the 
court  in  coming  to  a conclusion  different  from  that  of  th? 
Court  of  Common  Pleas,  in  Timothy  v.  Farmer  (7  C.  B.  814.) 

It  will  be  observed  that,  under  section  13  of  the  imperial 
statute  13  & 14  Vie.,  ch.  61,  if  the  plaintiff  shall  make 
it  appear  to  the  satisfaction  of  the  court,  or  of  a judge  in 
Chambers,  that  the  action  was  brought  for  a matter  in  which 
concurrent  jurisdiction  was  given  to  the  superior  court,  or 
for  which  no  complaint  could  have  been  entered  in  the  county 
court,  * * * then  the  plaintiff  shall  recover  his  costs. 

As  there  is  no  such  provision  in  our  statute,  it  seems  to  me 
that  the  safest  course,  if  not  the  only  safe  course,  for  a 
plaintiff  to  pursue,  when  he  recovers  in  a personal  action  in 
one  of  the  superior  courts  a sum  within  the  jurisdiction  of 
the  division  court,  is  to  move  for  the  certificate  at  the  trial, 
and  not  to  trust  to  the  pleadings  to  shew  that  the  title  may 
come  in  question.  The  decision  of  the  court  of  Queen’s 
Bench  in  England  certainly  goes  to  the  full  extent  of  requir- 
ing that  title  shall  really  be  in  question. 

In  the  case  before  me  the  pleadings  do  not  bring  the  title 
in  question,  and  in  that  respect  it  is  not  so  much  in  favour  of 
the  plaintiff  as  the  case  just  referred  to,  where  the  court 
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refused  to  allow  the  costs.  I am  therefore  of  opinion  that 
an.  order  should  go  to  the  master  to  revise  the  taxation  of 
costs  in  this  cause,  the  action  being  one  which  might  have 
been  brought  in  the  division  court. 

Revision  ordered,  (a) 


The  Queen  v.  Hussey. 

Where  a person  convicted  under  the  petty  trespass  act,  has  appealed 
to  the  Quarter  Sessions,  where  the  conviction  has  been  confirmed, 
no  appeal  lies  from  thence  to  the  Queen’s  Bench. 

[Practice  Court,  H.  T.,  4 Vic.] 

This  was  an  application  to  remove  the  proceedings  from 
the  quarter  sessions  of  the  Johnstown  District  to  this  court 
by  certiorari  for  the  purpose  of  appeal.  The  applicant  had 
been  fined  by  a justice  of  the  peace  under  4 W.  IV.,  ch.  4., 
and  had  appealed  to  the  quarter  sessions,  where  the  conviction 
had  been  confirmed. 

Jones,  J. — There  is  no  appeal  to  the  court  in  this  case, 
and  unless  the  conviction  is  bad  upon  the  face  of  it,  so  as  to 
warrant  the  court  in  quashing  it,  the  application  cannot  be 
granted.  There  is  no  copy  of  the  conviction  produced,  and 
the  defendant  consequently  takes  nothing  by  his  motion  ( b ). 


Billings  et  al.  v.  Rapelje  et  al. 

Cu.  Sa. — Amendment. 

Semble,  that  the  court  will  not  amend  a Ca.  Sa.,  where  no  sum  is 
stated  in  the  writ,  by  inserting  the  amount  for  which  judgment  was 
recovered,  the  writ  being  void. 

[Practice  Court,  H.  T.,  4 Vic.] 
This  was  an  application  for  a rule  nisi  on  the  defendants, 
to  shew  cause  why  an  amendment  should  not  be  allowed  in 
a writ  of  Ca.  Sa.  issued  against  the  defendants  in  the  vaca- 
tion of  last  Easter  Term,  tested  the  last  day  of  that  term, 
and  returnable  on  the  first  day  of  Trinity  Term  following, 
by  inserting  the  sum  for  which  the  judgment  had  been 
recovered,  which  had  been  omitted.  The  defendants  had 
been  arrested  under  the  writ,  and  had  subsequently  brought 
actions  for  false  imprisonment. 

(a)  See  Gray  on  Costs,  chapter  IX. 

(&)  See  Victoria  Plank  Road  Co.  v.  Simmons,  15  U.  C.  R.  303. 
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Jones,  J. — There  is  abundance  of  authority  to  shew  that 
a Ca.  Sa.  after  execution  may  he  amended  in  form;  (1  Dowl. 
P.  C.  501;  3 Dowl.  P.  C.  464;  Tidd.  1002;  2 T.  E.  737; 
6 T.  E.  450;  2 B.  & P.  336;  5 T.  E.  577;  1 Chit.  349;  4 Taunt. 
322);  but  the  application  should  be  made  within  a reasonable 
time  after  notice  of  the  irregularity.  Several  actions  for 
false  imprisonment  for  the  arrests  under  this  writ  have  been 
brought  some  months  since,  and  even  considering  the  omis- 
sion a mere  irregularity,  an  unreasonable  delay  has  occurred, 
and  on  that  account  perhaps  the  motion  ought  not  to  prevail. 
But  it  appears  to  me  the  omission  renders  the  writ  wholly 
defective,  and  in  such  case  no  amendment  can  be  made.  The 
writ  upon  its  face  should  shew  a legal  ground  to  arrest.  If 
returnable  on  a dies  non,  or  if,  in  the  case  of  mesne  process,  a 
term  intervene  between  the  teste  and  return,  the  writ  is  so 
utterly  void  that  an  action  of  trespass  might  be  maintained 
against  the  sheriff  for  any  thing  done  under  it.  Here  it  does 
not  appear  that  there  is  a recovery  for  any  sum  for  which  the 
defendant  would  be  liable  to  arrest,  and  the  writ  is  therefore 
on  the  face  of  it  utterly  void.  If  a sum  had  been  stated  for 
which  an  arrest  might  be  made,  it  would  have  been  a mere 
irregularity  not  to  have  made  it  the  proper  sum,  and  from 
the  authorities  cited,  amendable;  (3  Chit.  Prac.  75;  4 B.  & 
Al.  288;  5 East  291;  2 Hew  Eep.  133;  1 March.  399.)  I do 
not  at  present  think  that  I can  or  ought  to  order  the  amend- 
ment, but  the  plaintiff  may  take  the  rule,  that  the  point  may 
be  fully  discussed  and  investigated. 

Buie  nisi,  (a) 


Daniell  v.  James. 

Bail  piece — Amendment — Sufficiency  of  bail. 

A bail  piece  in  which  , the  name  of  the  plaintiff  or  defendant  is  in- 
correctly stated  may  be  amended  with  the  consent  of  the  bail;  and 
it  is  not  a sufficient  ground  to  reject  one  of  two  bail  as  insufficient, 
that  one  of  his  creditors  agreed  to  compound  for  his  debt  for  two 
shillings  in  the  pound. 

[Practice  Court,  H.  T.,  4 Vie.] 

Foster  moved  for  the  allowance  of  bail.  The  defendant 
had  been  arrested  for  £18. 


(a)  See  the  decision  upon  the  rule,  post  page  200. 

Prac.  2. 
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Duggan  objected  to  the  regularity  of  the  Mil-piece,  1st. 
That  the  plaintiff  was  called  Daniels,  whose  real  name  was 
Daniell.  2nd.  That  the  addition  of  Lockwood,  one  of  the 
hail,  was  incorrect,  as  in  the  affidavit  he  was  sworn  to  he  a 
“ portrait  painter,”  and  in  the  hail-piece  he  was  styled  gen- 
tleman. He  also  objected  to  the  sufficiency  of  Lockwood, 
and  shewed  by  affidavit  that  he  had  been  recently  arrested  for 
a small  sum  in  the  district  court,  and  his  circumstances  were 
such  that  the  plaintiff  in  that  suit  instructed  his  attorney  to 
receive  ten  shillings  in  the  pound  in  discharge  of  his  claim. 

Jones,  J. — The  name  of  the  plaintiff  may  he  amended 
with  the  consent  of  the  bail,  and  if  there  be  any  thing  in  the 
wrong  addition  of  Lockwood,  it  may  be  disposed  of  in  the 
same  manner.  But  it  appears  to  me  unimportant:  a school- 
master or  .clerk  in  the  custom  house  may  be  described  as  a 
gentleman;  (5  Taunt.  759;  1 Chit.  494),  and  so  also,  I ap- 
prehend, may  a portrait  painter. 

With  respect  to  the  objection  to  property,  I think  it  can- 
not prevail.  The  sum  demanded  is  only  eighteen  pounds: 
it  is  not  shewn  that  Lockwood  is  not  worth  double  that  sum; 
that  he  is  a bankrupt,  or  has  been  discharged  under  the 
insolvent  act.  The  implied  poverty  of  Lockwood  from  his 
arrest  in  the  district  court,  and  the  offer  of  composition 
from  his  creditor,  when  it  is  not  alleged  that  he  could  not 
procure  bail,  cannot  disqualify  him,  being  merely  one  of  two 
bail  for  so  trifling  an  amount  as  that  for  which  this  defendant 
has  been  arrested. 

Rule  for  amendment  and  allowance  of  bail  granted. 


McQueen  v.  Pratt. 

Bail — Proceedings  against — Laches. 

Where  a plaintiff  agreed  to  discharge  the  bail  of  a defendant,  if 
certain  terms  were  complied  with,  and  after  a lapse  of  three  years, 
the  conditions  not  having  been  performed,  proceeded  against  the 
bail.  Held,  that  they  were  not,  under  the  circumstances,  entitled 
to  an  exoneretur  for  laches. 

[Practice  Court,  H.  T.,  4 Vic.] 

A rule  was  obtained  by  the  bail  in  this  cause,  calling  on 
the  plaintiff  to  shew  cause  why  proceedings  should  not  be 
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stayed  in  an  action  commenced  against  them,  and  why  an 
exoneretnr  should  not  he  entered  on  the  hail  piece,  upon 
affidavits,  from  which  it  appeared  that  in  1835  special  hail 
was  entered  in  the  cause,  and  an  action  commenced  against 
the  hail  in  August,  1837:  that  about  the  20th  of  that 
month  the  plaintiff  informed  the  hail  that  proceedings  had 
been  taken  without  his  authority,  and  that  he  would  stay 
proceedings  against  them,  which  he  did;  that  in  May,  1836, 
before  any  proceeding  had  been  taken  against  them,  the  bail 
took  the  defendant  into  custody  to  surrender  him  to  the 
sheriff  in  their  own  discharge,  and  went  with  him  first  to  the 
plaintiff,  who  made  an  arrangement  with  the  defendant’s 
mother  for  the  payment  of  the  judgment,  which  had  been 
obtained  by  the  plaintiff  against  the  defendant;  and  that  the 
bail  thereupon,  at  the  request  of  the  plaintiff,  discharged  the 
defendant  out  of  their  custody,  and  supposed  the  matter  (had 
been  settled,  as  the  defendant  shortly  afterwards  left  the  pro- 
vince, and  no  further  proceedings  were  taken,  until  a writ 
was  served  upon  the  bail  returnable  last  term. 

In  shewing  cause  the  plaintiff  filed  affidavits  denying  the 
allegations  stated  in  the  affidavits  of  the  bail,  as  to  the  ar- 
rangement with  the  defendant’s  mother,  and  the  discharge 
of  the  defendant  from  the  custody  of  the  bail,  hut  admitting 
an  arrangement  for  the  discharge  of  the  bail  upon  certain 
conditions,  which  had  not  been  performed. 

Jones,  J. — When  any  indulgence  is  shewn  by  the  plaintiff 
to  the  defendant  without  the  consent  of  the  bail,  which  alters 
the  situation  in  which  they  had  placed  themselves  by  enter- 
ing into  the  recognizance,  it  confers  on  them  a right  to  relief 
from  their  liability,  but  if  the  plaintiff  has  not  disarmed 
himself  from  proceeding  against  the  defendant,  nor  prevented 
the  bail  from  surrendering  him,  they  are  not  entitled  to  be 
discharged  (4  Taunt.  457;  5 Taunt.  319,  614;  7 Taunt. 
53;  8 Taunt.  28;  1 Chit.  281;  15  East  617;  2 Marsh. 
383;  2 W.  Bl.  1317;  2 B.  & P.  61;  1 Bing.  164;  3 Price  216. 
This  is  very  analogous  to  the  case  of  Brickwood  v.  Anniss, 
(5  Taunt.  614.)  There  the  plaintiff,  after  the  Ca.  Sa.  had 
been  issued  to  fix  the  bail,  told  the  defendant  that  he  would 


198  PRACTICE  REPORTS. 

accept  a composition,  if  his  other  creditors  would  come  into 
it,  and  would  give  him  three  weeks7  time  to  consult  them, 
during  which  he  would  not  arrest  him.  Gibbs,  C.  J.,  said, 
“ The  plaintiff,  by  remitting  his  legal  diligence,  does  not  bar 
the  hail  from  surrendering  their  principal  at  any  moment. 
The  plaintiff  has  never  disarmed  himself:  he  has  never  put 
himself  in  such  a situation  that  he  might  not  at  all  times 
proceed  with  his  action.77  In  this  case  the  plaintiff  never 
discharged  the  defendant.  He  agreed  to  discharge  the  hail, 
if  certain  terms  were  complied  with.  He  did  not  thereby 
preclude  himself  from  proceeding  against  the  bail,  nor  did  he 
do  any  act  by  which  he  prevented  the  bail  from  surrendering 
their  principal.  Upon  a review  of  the  authorities,  I do  not 
think  the  bail  entitled  to  the  relief  asked  for,  and  therefore  I 
discharge  the  rule,  but  without  costs. 

Rule  discharged,  without  costs. 


In  re  Hamilton  O’Reilly. 

Attorney — Non-payment  of  money — Summary  jurisdiction. 

The  court  will  not  grant  an  attachment  against  an  attorney  for  not 
paying  over  money  received  by  him  as  an  agent,  and  not  in  his 
professional  character;  but  if  from  the  circumstances  it  appears 
that  he  is  not  trustworthy,  the  court  would  probably  interfere  to 
strike  him  off  the  roll. 

A rule  nisi  for  such  attachment  should  not  be  granted,  on  the  last 
day  of  term,  but  if  so  granted  it  may  be  acted  upon  afterwards. 

[Practice  Court,  H.  T.,  4 Yic.] 

Burns  shewed  cause  against  a rule  obtained  on  the  last 
day  of  last  term,  calling  upon  Hamilton  O’Reilly,  one,  &c., 
to  shew  cause  why  he  should  not  pay  over  to  A.  Hotman, 
Esq.,  £177  8s.  3d.,  and  interest  from  the  6th  of  December, 
1837,  with  costs,  and  why  on  default  an  attachment  should 
not  be  issued  against  him.  He  took  a preliminary  objection, 
that  a rule  like  this  could  not  be  granted  on  the  last  day  of 
term,  and  cited  2 Dowl.  227,  and  3 Dowl.  557. 

Jones,  J. — As  to  the  preliminary  objection,  the  cases 
cited,  together  with  1 Chit.  744;  1 Burr.  651;  4 Burr.  2502, 
shew  that  the  court  will  not  entertain  the  motion  on  the 
last  day  of  the  term,  but  they  do  not  establish  the  point 
raised  in  this  case — that  the  rule  having  been  granted,  it 
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cannot  now  be  acted  upon.  The  objection  is  not  tenable. 
The  reason  why  the  court  refuse  the  rnle  on  the  last  day  of 
term,  or  within  four  days  of  the  last  day,  appears  to  be  be- 
cause the  attorney  cannot  shew  cause  in  that  term,  and  the 
consequence  of  granting  the  rule  would  be,  that  the  matter 
would  be  hanging  over  him  an  unreasonable  time. 

The  affidavits  in  support  of  the  application  shew  that  the 
money  was  deposited  in  the  hands  of.  Mr.  O’Reilly,  as  the 
attorney  of  the  sheriff  of  the  London  district,  and  upon  his 
retainer,  to  be  forwarded  to  Mr.  Notman.  In  answer,  Mr. 
O’Reilly  swears  that  he  was  not  retained  as  the  attorney  of 
the  sheriff,  or  any  other  person,  to  forward  the  money  men- 
tioned; but  that  the  sheriff  requested  him  as  his  friend  to 
forward  the  money  to  Mr.  Notman,  and  that  he  never 
received  nor  expected  to  receive  from  the  said  sheriff, 
or  any  other  person,  any  fee  or  reward  for  forwarding 
the  said  money,  and  that  he  believes  that  the  sheriff  never 
expected  to  allow  him  any  thing  therefor.  IJpon  these  affida- 
vits it  must  be  taken  that  Mr.  O’Reilly  was  not  employed 
as  an  attorney,  and  in  such  case  the  authorities  at  the 
foot  shew  that  the  court  cannot  interfere  by  attaching 
the  attorney.  In  Aitkin’s  case  (4  B.  & Al.  47),  Abbott,  C.  J., 
says:  “ The  question  in  this  case  is,  whether  the  court  will 
compel  an  attorney  to  do  that  which  in  justice  he  ought 
to  do.  Now  the  rule  by  which  the  court  is  to  be  governed  in 
exercising  this  summary  jurisdiction  over  its  officers  seems  to 
me  to  be  this:  where  an  attorney  is  employed  in  a matter 
wholly  unconnected  with  his  professional  character,  the  court 
will  not  interfere  in  a summary  way  to  compel  him  to  execute 
faithfully  the  trust  reposed  in  him;  but  when  the  employ- 
ment is  so  connected  with  his  professional  character  as  to 
afford  a presumption  that  his  character  formed  the  ground 
of  his  employment  by  the  client,  there  the  court  will  exercise 
the  jurisdiction,”  and  the  rule  was  made  absolute.  On  a 
reference  to  the  case  stated,  however,  it  appears  clearly  that 
the  attorney  was  professionally  employed,  and  therefore  it 
is  no  authority  in  support  of  this  rule.  The  only  case 
analogous  to  the  present,  is  Knight’s  case  (1  Bing.  91)  where 
the  attorney  was  moved  against  to  pay  over  money,  the 
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produce  of  bills  which  he  had  received  to  get  discounted,  on 
the  authority  of  2 Chitty  67.  On  a reference  to  that  case, 
however,  it  is  clear  that  the  attorney  was  professionally  em- 
ployed, and  the  case  in  Bingham  was  never  carried  further 
than  the  rule  nisi.  All  the  late  decisions  are  against  the 
application,  and  this  rule  must  he  discharged,  hut  I shall 
discharge  it  without  costs,  on  the  authority  of  the  case  1 
Dowl.  61;  and  although  the  court  cannot  proceed  against 
the  attorney  summarily  hy  attachment,  it  is  not  clear  that 
they  may  not  in  a case  of  great  impropriety,  like  the  pre- 
sent, tending  to  shew  that  the  attorney  is  not  trustworthy, 
interfere  on  application  to  strike  him  off  the  rolls  (7  Moore 
437;  Tidd  79  to  88;  1 Str.  621;  3 T.  R.  275;  6 East  604;  8 
East  237;  6 Taunt.  105;  1 Salk.  87;  1 Dowl.  61,  415,  468,  512. 

Rule  discharged,  without  costs. 


Billings  et  al.  v.  Rapelje  et  al. 

Ca.  Sa. — Amendment — Proceeding  while  Fi.  Fa.  or  Yen.  Ex.  out. 

A Ca.  Sa.  omitting  to  state  any  sum  for  which  judgment  has  beeD 
recovered  is  void,  and  cannot  be  amended  after  execution. 

Semble,  that  no  Ca.  Sa.  can  be  acted  upon  while  a Fi.  Fa.  on  which 
proceedings  have  been  taken  remains  out;  and  that  where  goods 
have  been  seized  and  a Yen.  Ex.  issued,  they  must  be  sold  before 
defendant  can  be  arrested  for  the  residue. 

[Practice  Court,  E.  T.,  4 Vic.] 

This  was  an  application  to  amend  a writ  of  capias  ad  satis- 
faciendum hy  inserting  the  sum  in  the  writ  for  which  judg- 
ment had  been  recovered;  and  the  following  facts  appeared: 
a writ  of  fieri  facias  had  been  issued,  on  which  goods  were 
seized,  and  the  sum  of  £32  6s.  made,  and  a return  of  goods 
on  hand  for  want  of  buyers  to  the  residue.  Upon  this  re- 
turn a venditioni  exponas  and  fieri  facias  for  residue  issued, 
and  while  it  was  current  the  plaintiff’s  attorney  withdrew 
it,  it  not  having  been  acted  on;  and  on  the  3rd  of  March, 
1840,  issued  a Ca.  Sa.  against  the  three  defendants,  on  which 
two  of  them  were  arrested  and  committed  to  gaol,  from  which 
they  were  subsequently  discharged.  These  two  defendants 
brought  actions  for  imprisonment  against  the  plaintiffs  and 
their  attorney,  Mr.  Hervey,  in  which  they  obtained  verdicts, 
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and  the  plaintiffs  instituted  a suit,  which  was  pending, 
against  the  sheriff  of  London,  to  whom  the  Ca.  Sa.  was  direct- 
ed, and  his  sureties,  for  the  escape  of  those  defendants.  There 
had  been  no  amount  whatever  inserted  in  the  Ca.  Sa.  on 
which  the  arrest  had  been  made,  and  this  was  the  defect 
which  the  plaintiffs  sought  to  remedy  by  this  application. 

McLean,  J. — I have  looked  carefully  into  the  cases  which 
have  been  cited  on  both  sides,  and  find  abundant  authority 
to  amend  a Ca.  Sa.,  which  is  substantially  good  as  a writ, 
but  wTong  in  some  particular  part  of  it.  In  this  case,  if  any 
sum  had  been  specified  on  the  face  of  the  Ca.  Sa.,  though  the 
sum  were  wrong,  the  writ  would  be  substantially  a good  writ, 
and  amendable  in  the  erroneous  part  of  it,  or  if  any  sum  had 
been  specified  as  the  amount  of  the  judgment  recovered,  the 
second  blank  in  the  writ,  in  which  the  amount  of  the  residue 
of  the  damages  should  be  inserted,  might  be  filled  up,  the 
sum  levied  on  the  prior  execution  being  specified  in  the  writ. 

But  if  all  the  blanks  had  been  correctly  filled  up,  it  appears 
by  the  affidavits  that  the  Ca.  Sa.  would  still  be  liable  to 
objection,  on  the  ground  of  its  having  issued  while  goods 
which  had  been  seized  under  a Fi.  Fa.,  and  which  were 
directed  to  be  sold  under  the  venditioni  exponas,  remained  in 
the  sheriff’s  hands  undisposed  of.  The  case  in  2 Cr.  & J. 
86,  goes  strongly  to  shew  that  no  Ca,  Sa.  can  be  acted  upon 
while  a Fieri  Facias  which  had  been  acted  upon  remains 
out  and  not  returned,  and  I think  it  also  establishes  that 
where  goods  have  been  seized  and  a venditioni  exponas  issued, 
the  goods  must  be  sold  before  a defendant  can  be  arrested 
for  the  residue.  However,  it  is  not  necessary  to  consider 
this  latter  objection,  in  giving  judgment  on  this  occasion. 

The  only  question  here  is,  whether  the  writ  can  be  amended 
as  moved  for.  To  make  a writ  of  Ca.  Sa.  valid,  or  of  any 
effect  whatever,  it  is  clear  that  some  sum  must  be  mentioned 
in  the  body  of  the  writ  as  the  amount  to  be  recovered,  and  for 
which  the  defendant  is  liable  to  be  arrested.  The  indorse- 
ment of  a writ  by  an  attorney  can  of  itself  give  no  authority 
to  a sheriff  to  arrest  for  any  sum,  though  it  may  guide  him 
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as  to  the  precise  amount  due.  The  writ  itself  is  the  sheriffs 
authority,  and  unless  a sum  he  specified  he  cannot  legally 
arrest  for  any  sum.  The  defendants  having  been  arrested  on 
a Ca.  Sa.  which  contained  no  sum,  were  properly  discharged, 
and  were  entitled  to  pursue  the  remedy  which  the  law  gave 
them  against  those  by  whose  means  they  had  been  illegally 
imprisoned.  The  court  might  correct  a mere  irregularity  in 
the  process,  by  which  the  plaintiff  might  be  exposed  to  an 
action,  if  such  process  were  set  aside,  but  a positive  defect 
cannot  be  supplied,  and  the  court  cannot  relieve  from  the 
consequences  of  such  defect.  The  effect  of  amending  the 
writ  in  this  case  would  be  to  sap  the  foundations  of  the  ac- 
tions which  have  been  commenced  for  false  imprisonment, 
and  to  make  the  sheriff  and  his  bail  liable  to  an  action  for 
the  escape  of  the  defendants,  whom  the  sheriff  arrested  and 
discharged,  to  which,  as  it  appears  to  me  at  present,  they 
clearly  are  not  liable. 

Rule  discharged,  without  costs  (a). 


Waters  v.  Daly. 

Arbitration. 

Where  a witness  was  examined  in  the  absence  of  defendant,  the 
award  was  set  aside,  although  the  arbitrator  stated  that  the  evid- 
ence thus  given  had  in  no  way  influenced  his  decision. 

[Practice  Court.] 

This  was  an  application  to  set  aside  an  award.  The 
chief  objection  taken  was  that  the  arbitrator  examined  a 
witness  without  the  knowledge  of  the  defendant.  The 
defendant  swore  that  the  arbitrator  told  him  that  the  person 
named  had  been  brought  to  him  on  the  part  of  Waters,  and 
had  been  examined  touching  the  matters  referred  in  the 
absence  of  the  defendant,  and  that  the  arbitrator  was  materi- 
ally influenced  by  the  evidence  of  this  person  so  examined: 
that  the  defendant  protested  against  such  examination,  and 
told  the  arbitrator  that  he  could  have  contradicted  his  state- 
ments if  he  had  known  he  was  to  be  examined.  Another 
affidavit  alleged  that  the  arbitrator  stated  to  another  person 
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that  he  had  examined  this  witness  npon  his  oath.  Another 
affidavit  stated,  further,  that  the  deponent  was  informed  that 
the  witness  in  question  was  brought  from  Hamilton  to  be 
examined. 

All  these  statements  were  met  merely  by  the  affidavit  of 
the  arbitrator,  who  stated  that  after  the  closing  of  the  evi- 
dence,  in  a conversation  which  he  had  casually  with  the 
person  named,  he  asked  a question  concerning  a mattei 
arising  out  of  the  matters  in  difference:  but  he  said  no  such 
conversation  formed  a part  of  the  evidence,  and  that  the 
statement  made  by  the  person  did  not  affect  the  award,  and 
in  no  way  influenced  the  same.  Ho  other  denial  was  given 
to  the  various  charges  made,  and  statements  alleged,  than 
this  statement  of  the  arbitrator. 

Burns,  J. — This  case  comes  clearly  within  the  case  of 
Dobson  v.  Groves  (6  Q.  B.  637),  and  it  is  impossible  I can 
allow  the  award  to  stand. 

Rule  absolute. 


In  the  matter  of  Baby  and  O’Connor. 

Attorney — Undertaking. 


H.  haying  been  arrested,  his  attorney  gave  the  sheriff  an  undertaking  • 
to  put  in  bail,  which  was  not  done.  On  an  application  for  an  order 
to  compel  the  attorney  to  pay  the  debt  and  costs,  Held,  that  the 
facts  set  out  below  formed  no  excuse. 


This  was  an  application  by  the  late  sheriff  of  the  county 
of  Essex  against  the  defendant,  as  an  attorney  of  the  court, 
to  compel  him  to  pay  the  balance  due  of  debt  and  costs  in 
a suit  of  Phelps  v.  Horrigan.  The  defendant  contended  that 
he  ought  not  to  pay  the  balance  claimed,  because  there  were 
costs  due  to  him,  as  against  Horrigan,  chargeable  upon  any 
funds  that  might  be  in  his  hands,  and  also  because  a cer- 
tain amount  of  the  means  which  should  have  been  applied 
to  the  payment  of  the  debt  due  by  Horrigan  had  been  at- 
tached under  a garnishee  order,  and  to  that  extent  he,  the 
defendant,  ought  to  be  relieved,  or  at  all  events  that  he  should 
not  be  compelled  to  pay  more  than  that  balance,  after  (de- 
ducting the  amount  so  attached. 
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It  appeared  that  Horrigan  was  arrested  at  the  suit  of 
Phelps,  and  that,  instead  of  putting  in  a special  bail,  Mr. 
O’Connor,  on  the  8th  of  May,  1856,  gave  the  sheriff  an 
undertaking  to  put  in  hail  in  due  time,  unless  the  arrest 
should  be  set  aside.  1ST o special  bail  was  ever  put  in  to  the 
action,  but  on  the  25th  of  October,  1856,  Mr.  O’Connor,  for 
his  client  Horrigan,  gave  a confession  of  judgment  for  £62  15s. 
6d.  payable  on  the  27th  of  October,  and  at  the  same  time 
gave  an  undertaking  that  the  taking  of  the  cognovit  by  the 
plaintiff,  Phelps,  should  not  be  a waiver  of  the  plaintiff’s  right 
to  have  special  bail,  and  that  in  the  event  of  the  plaintiff 
finding  it  necessary  to  enter  judgment  on  the  cognovit,  the 
plaintiff’s  costs  up  to  the  giving  of  the  cognovit  should  be 
taxed  at  £20.  In  order  to  secure  Mr.  O’Connor  for  so  un- 
dertaking Horrigan  placed  in  his  hands  a demand  against 
two  persons  of  the  name  of  Best  and  one  Davenport,  upon 
which  demand  Mr.  O’Connor  obtained  judgment  for  the  sum 
of  £87  10s.  In  the  meantime  an  action  was  pending  by 
Horrigan  against  Phelps  for  false  imprisonment,  in  which 
Horrigan  recovered  a verdict  against  Phelps  for  £2.  It 
appeared  that  judgment  was  perfected  in  that  action,  and  the 
defendant  Phelps  succeeded  in  setting  off  costs,  and  obtained 
the  judgment  for  the  sum  of  £8  14s.,  the  excess  of  costs 
over  the  plaintiff’s  costs.  The  judgment  against  Best  and 
Davenport  was  obtained  in  the  name  of  Horrigan,  and  on 
behalf  of  Phelps  an  order  was  obtained  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act  to  attach  for 
the  sum  of  £8  14s.  mentioned,  which  sum  it  seemed  that 
Best  or  Davenport  paid  without  resistance.  Mr.  O’Connor 
had  paid  over  to  Phelps’  attorney  the  sum  of  £50  on  account 
of  the  confession,  and  he  swore  that  his  costs  of  these  suits 
due  from  Horrigan  were  afterwards  of  £30. 

The  present  application  was  made  to  compel  Mr.  O’Connor 
to  pay  the  balance  due  on  the  cognovit,  and  costs,  viz.,  £32 
15s.  6d.  with  interest  from  the  27th  of  October,  1856. 


Burns,  J. — It  appears  to  me  the  order  must  be  made  as 
asked  for.  It  is  no  answer  for  Mr.  O’Connor  to  say  that  the 
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means  have  failed  which  he  looked  to  for  the  purpose  of 
indemnifying  himself  against  the  consequences  of  having 
given  the  undertaking  he  did.  If  his  undertaking  do  put  in 
bail  had  been  complied  with,  the  sheriff  would  not  be  called 
upon  by  the  plaintiff  in  the  suit,  but  the  bail  would  have 
been  looked  to  for  the  debt  and  costs.  Besides  this,  it  is  no 
answer  for  Mr.  O’Connor  to  say  that  a portion  of  the  means 
which  had  been  given  over  to  secure  himself  had  been  at- 
tached. If  it  be  true,  as  he  says,  that  the  demand  of  Hor- 
rigan  against  Best  and  Davenport  had  been  transferred  to 
him,  then  it  could  not  be  attached  so  as  to  deprive  Mr. 
O’Connor  of  it. 

An  application  somewhat  like  the  present  was  entertained 
in  Corbett  v.  Smith  et  al.  (7  U.  C.  R 13  ) 

Rule  absolute  to  order  Mr.  O’Connor  to  pay  the  amount 
demanded,  with  costs  of  the  application. 


Brown  v.  Charles  Napoleon  Cinqmars  and  Peter 
John  Cinqmars. 

Under  the  circumstances  of  this  case  the  court  refused  to  set  aside  a 
judgment  entered  on  a cognovit  given  by  one  partner  in  the  name 
of  both,  as  eighteen  months  had  elapsed  since  the  judgment  had 
been  acted  upon,  and  it  seemed  most  probable  that  the  other  partner 
was  an  assenting  party. 

This  was  an  application  to  set  aside  a judgment  entered 
up  against  both  defendants,  on  the  ground  that  the  confes- 
sion of  judgment  was  signed  by  one  partner  in  the  name  of 

both. 

The  facts  were,  that  Charles  and  Joseph  carried  on  two 
establishments  in  partnership,  one  in  Belleville  and  the  other 
in  Montreal.  Charles  resided  in  Belleville,  and  Joseph  in 
Montreal.  The  firm  in  Montreal  failed,  and  the  establish- 
ment in  Belleville  was  burned  in  May,  1854,  the  partners 
being  at  the  time  largely  indebted  to  the  plaintiff.  On  the 
21st  of  June,  1854,  Charles  confessed  a judgment  for  him- 
self and  his  partner,  which  he  swore  was  done  without  his 
partner’s  knowledge  or  consent.  Upon  this  confession  judg- 
ment was  entered  up  on  the  22nd  of  June,  and  execution 
issued,  and  the  stock  in  trade  of  the  establishment  in  Belle- 
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ville  remaining  saved  from  tlie  fire  was  soldj  and  a brother 
of  the  two  defendants  purchased  it.  Upon  these  facts  the 
defendant  Joseph  now  applied  to  set  aside  the  judgment. 

In  opposition  to  the  application  it  was  shewn  that  Joseph 
has  been  several  times  in  Upper  Canada,  and  had  conversed 
with  the  attorney  of  the  plaintiff  on  the  subject  of  the  con- 
fession and  of  the  sale  of  the  goods:  that  the  goods  were 
not  paid  for  by  the  defendants’  brother,  but  were  bought  in 
by  the  plaintiff,  and  transferred  to  the  defendants’  brother, 
with  a view  of  benefiting  the  defendant  by  carrying  on  a 
retail  establishment:  that  the  defendant  Joseph  afterwards 
attempted  to  get  the  goods  into  his  possession  from  the 
brother  with  a view  of  removing  to  Montreal,  and  then  the 
plaintiff  prevented  that  being  done  by  another  execution 
issued  upon  the  same  judgment. 

Burns,  J. — It  appears  to  me  it  would  be  unreasonable  to 
set  aside  this  judgment  now,  after  a lapse  of  more  than 
eighteen  months  since  it  was  acted  upon  by  sale  of  the  part- 
nership effects.  The  question  as  respects  Joseph  Cinqmars 
is  whether  he  was  an  assenting  party  to  his  portion  of  the 
goods  being  thus  disposed  of.  It  is  true  he  swears  he  was 
not,  but  all  the  facts  otherwise  stated,  combined  with  the 
delay  and  the  certainty  one  may  entertain  in  one’s  own  mind 
that  he  must  have  known  of  the  sale  in  June,  1854,  induce 
me  not  to  interpose  by  administering  the  summary  jurisdic- 
tion of  the  court  to  avoid  this  judgment. 

The  rule  must  be  discharged,  with  costs. 

Rule  discharged. 


The  Bank  of  Upper  Canada  v.  Ward  et  al. 

Judgment  as  m case  of  nonsuit — Cognovit  given  by  tmo  of  the  defendants. 

A rule  nisi  for  judgment  as  in  case  of  nonsuit  having  been  obtained, 
it  appeared  that  after  the  cause  had  been  entered  for  trial  two  of 
the  defendants  gave  a cognoyit  for  debt  and  costs,  and  the  record 
was  withdrawn. 

Held,  a sufficient  excuse,  and  that  the  rule  must  be  discharged. 

[Practice  Court,  T.  T.,  1855.] 

Eccles  moved  to  discharge  the  rule  which  had  been  ob- 
tained in  this  case  for  judgment  as  in  case  of  a nonsuit  for  not 
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proceeding  to  trial  pursuant  to  notice.  He  filed  the  affidavit 
of  Mr.  Lawder,  partner  of  the  plaintiffs  attorney,  that  after 
the  canse  was  entered  for  trial  two  of  the  defendants,  Ward 
and  Marlatt,  gave  a cognovit  for  the  full  amount  due  to  the 
plaintiffs  in  the  cause,  together  with  all  the  costs  of  that  suit, 
as  a final  settlement  thereof,  which  was  accepted  and  received 
as  such,  and  the  record  thereupon  withdrawn. 

Richards,  J. — I had  intended  to  make  some  further 
enquiry  as  to  whether  the  defendants  were  sued  as  maker  and 
indorsers  of  a promissory  note,  so  that  there  might  he  a 
separate  judgment  for  each,  or  for  one  defendant  and  against 
the  other  two,  pursuant  to  the  statute,  hut  the  case  of  Monk 
v.  Bonham  (2  Dowl.  336,  S.  C.  2 Cr.  & M.  430,  4 Jur. 
312)  seems  to  me  to  decide  the  question.  That  was  an  action 
against  defendant  as  acceptor  of  a hill  of  exchange.  The 
plaintiff  having  given  notice  of  trial  without  proceeding  to 
trial  accordingly,  a rule  nisi  was  obtained  for  judgments  as  in 
case  of  a nonsuit.  Cause  was  shewn  on  affidavits  that  the 
hill  had  been  paid,  and  the  action  abandoned,  and  that  the 
defendant  knew  of  the  payment  in  November.  In  support  of 
the  rule  it  was  urged  that,  as  the  defendant  disputed  his  lia- 
bility as  Acceptor  and  had  not  paid  the  hill  to  the  plaintiff,  he 
was  entitled  to  a peremptory  undertaking  in  order  to  recover 
his  costs.  The  court  held  there  was  a sufficient  reason  shewn 
for  not  forcing  the  plaintiff  to  trial,  particularly  as  defendant 
might  try  the  case  by  proviso  in  order  to  obtain  his  costs. 

I think,  therefore,  the  rule  in  this  case  must  be  discharged, 
but  without  costs. 

Rule  discharged. 
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Irregularity — Form  of  motion  against — New  trial. 

Where  the  objection  is  to  the  service  of  the  writ  of  summons,  an 
implication  to  set  aside  the  judgment  afterwards  issued  is  wrong: 
the  first  irregular  proceeding  must  be  moved  against. 

But  as  the  defendants  had  not  appeared  in  consequence  of  the  ex- 
ception, they  were  relieved  on  bringing  into  court  the  amount  of  the 
damages  assessed,  and  paying  costs. 

[QuEENfs  Bench,  H.  T.,  1856.] 

Nanton  obtained  a rule  to  shew  cause  why  the  judgment 
iu  this  case  should  not  be  set  aside,  on  the  ground  that  no 
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writ  of  summons  was  ever  served  in  the  cause,  or  on  account 
of  the  irregularity  in  the  service  of  said  writ. 

Read  shewed  cause. 

Robinson,  C.  J. — Independently  of  the  delay  in  moving, 
it  is  fatal  to  this  application  that  we  are  not  asked  to  set 
aside  the  service  of  process,  nor  any  of  the  proceedings 
anterior  to  the  interlocutory  judgment.  The  cases  of  Brooks 
v.  Roberts  (1  C.  B.  636)  and  of  Hardwick  v.  Wardle  (4  D. 
& L.  740)  are  in  point  to  shew  that  the  defendant  should 
not  succeed  in  his  present  motion,  for  it  supposes  all  before 
the  judgment  to  be  regular,  and  excepts  to  the  signing  judg- 
ment only,  which  for  all  that  appears  is  perfectly  regular,  if 
the  previous  proceedings  are  regular,  and  they  are  not  moved 
against. 

But  as  the  amount  is  large,  and  no  defence  was  made  at 
the  trial  on  account  of  the  exception,  we  will  take  the  course 
that  was  taken  in  Hardwick  v.  Wardle,  and  discharge  the 
rule,  unless  the  defendants  pay  the  costs  of  this  application, 
and  bring  the  amount  of  the  damages  assessed  into  court  to 
abide  the  event  of  the  trial,  in  which  case  the  interlocutory 
judgment  and  assessment  of  damages  will  be  set*  aside,  on 
payment  of  costs,  the  pleas  to  be  filed  within  two  weeks.  The 
plaintiff  will  probably  not  object  to  this  course,  as  he  might 
find  it  difficult  to  enforce  his  judgment  without  suing  in 
England,  and  the  defendants  can  with  no  justice  complain, 
if  they  obtain  the  benefit  of  a trial  on  those  terms. 


Brown  v.  Conant. 

Settlement  of  suit  by  parties — Right  of  attorney  to  proceed  for  costs — 
Evidence  of  collusion. 

Where  the  parties  settle  a suit  together,  collusion  to  deprive  the 
attorney  of  his  costs  must  be  clearly  made  out  to  entitle  him  to 
proceed  for  them. 

In  this  case  the  plaintiff  informed  his  attorney  that  he  intended  to 
settle  with  defendant,  and  said  that  he  would  see  the  costs  paid. 
No  objection  was  made,  nor  any  notice  given  to  defendant  not  to 
pay  the  plaintiff;  but  several  months  after  the  settlement,  the 
plaintiff  being  insolvent,  the  attorney  issued  the  Fi.  Fa.  for  his 
costs.  Held,  that  the  writ  must  be  set  aside. 

[Chambers,  .Tune,  1S56.] 

This  was  an  application  to  set  aside  a writ  of  Fi.  Fa.  on 
the  ground  that  the  defendant  had  settled  with  the  plaintiff 
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for  all  claims  and  demands  of  every  description,  including 
the  costs  of  the  suit  before  the  issue  of  the  fi.  fa.  The 
defendant  tiled  his  own  affidavit,  made  on  the  5th  of  June, 
1850,  in  which  he  stated  that  on  the  28th  of  May,  1855,  he 
settled  with  the  plaintiff  for  all  claims  and  demands  of  every 
description,  including  the  costs  of  this  cause:  that  the  plain- 
tiff promised  to  settle  with  his  attorney  for  the  costs  of  the 
cause:  that  he  supposed  that  all  was  right  until  the  2nd 
of  June,  1856,  when  a bailiff  came  and  seized  some  of  his 
goods  under  an  execution  in  the  cause  for  costs:  that  he  was 
not  indebted  to  the  plaintiff  on  any  account  whatever,  and 
that  he  paid  and  satisfied  to  the  plaintiff  the  judgment  and 
all  costs  in  this  cause  on  the  day  above  mentioned.  He  also 
annexed  to  the  affidavit  a copy  of  the  fi.  fa.  against  his 
goods,  issued  on  the  29th  of  May,  1856,  shewing  a judgment 
recovered  for  £137  4s.  Id.,  damages  and  costs  in  covenant; 
wdiich  writ,  addressed  to  the  sheriff  of  the  county  of  Middle- 
sex, was  indorsed  to  levy  £18  9s.  Id.,  being  the  costs  taxed 
with  interest,  and  25a.  for  the  writ,  besides  sheriffs  fees. 
The  defendant  also  filed  the  affidavit  of  the  plaintiff,  made  on 
the  5th  of  June^,  1856,  stating  that  on  the  28th  of  May, '1855, 
he  and  defendant  had  a settlement  of  all  matters  between 
them,  and  defendant  paid  and  satisfied  to  him  all  claims, 
demands,  and  accounts  he  had  against  him,  including  the 
judgment  and  all  costs  in  this  cause:  that  immediately  after 
the  settlement  he  called  upon  Daniel  G-.  Miller,  his  attorney, 
and  informed  him  that  he  had  settled  with  the  defendant, 
and  that  he  would  settle  the  costs  of  the  carise  with  him, 
Miller,  to  which  he  replied  “ all  right ” : that  since  that  time 
the  said  Miller  had  never  applied  to  him  for  payment  oHhe 
costs:  that  during  last  summer,  whilst  Miller  was  in  England, 
his  clerk  said  he  would  issue  an  execution  against  the  defen- 
dant if  the  costs  were  not  paid,  when  he,  the  plaintiff,  in- 
formed the  said  clerk  that  the  costs  were  settled  by  defen- 
dant with  him,  and  that  he  would  not  issue  the  writ,  as  he, 
the  plaintiff,  would  pay  the  costs.  He  swore  that  he  was 
able  and  willing  to  pay  the  costs,  and  would  have  paid  them 
if  Miller  had  informed  him  that  he  required  them,  and  that 
he  was  still  willing  to  pay  them:  that  the  execution  in  the 
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cause  was  issued  without  any  authority  from  him,  and  con- 
trary to  his  instructions  and  orders. 

D.  Gr.  Miller  shewed  cause,  and  filed  his  own  affidavit,  in 
which  he  stated  that  he  never  was  a party,  or  consenting  in 
any  manner,  directly  or  indirectly,  to  the  defendant  paying 
the  costs  of  this  action  to  the  plaintiff:  that  the  plaintiff, 
shortly  after  the  trial  of  this  cause,  in  which  he  recovered  a 
verdict  of  about  £100,  requested  him  not  to  issue  execution 
against  the  defendant,  as  he  and  the  defendant  had  come  to 
an  understanding  in  reference  to  some  old  matters  of  differ- 
ence between  them,  and  that  the  verdict  would  be  settled  at 
the  same  time  with  such  other  matters,  or  something  to  that 
effect:  that  he.  Miller,  replied  to  the  effect  and  in  substance 
that  it  was  a matter  of  indifference  to  him  what  the  arrange- 
ments between  them  were:  that  any  such  arrangements 
would  be  all  right,  or  words  to  that  effect,  but  that  his  costs 
must  be  paid,  and  he  believes  he  mentioned  the  day  on  which 
he  would  be  entitled  to  the  costs:  that  the  plaintiff  replied 
that  he,  deponent,  need  not  fear  about  his  costs,  as  he  would 
see  that  he  (Miller)  had  no  trouble  on  that  account.  Mr. 
Miller  then  stated  several  matters  connected  with  his  employ- 
ment by  the  plaintiff,  representing  him  as  a person  who  was 
not  settled  long  in  any  one  place,  with  no  visible  means  of 
support,  and  as  being  concerned  in  transactions  of  a suspici- 
ous nature,  and  as  having  a peculiar  intimacy  with  defendant: 
that  his  credit  was  bad,  and  his  character  suspicious;  and 
having  seen  and  heard  so  much  of  him,  he  (Miller)  would  not 
have  assumed  the  plaintiff  for  any  liability:  that  the  plain- 
tiff in  various  matters  of  business  had  become  indebted  to 
him  in  about  £30,  for  which  he  gave  deponent’s  firm  a note, 
which  had  been  sued,  and  he  was  informed  by  the  attorney 
who  sued  it,  Angus  Morrison,  Esq.,  that  the  execution  had 
been  returned  nulla  bona.  He  further  stated  that  he  did  not 
believe  that  any  money  passed  between  the  plaintiff  and  de- 
fendant on  the  settlement  of  the  suit  stated  in  the  plaintiff’s 
affidavit:  that  he  believed  that  the  defendant  either  had  some 
accusation  against  the  plaintiff  which  the  plaintiff  was  afraid 
of,  or  some  counter  claim  against  the  plaintiff.  He  stated  that 
he  had  not  the  slightest  doubt,  but  believed  that  the  settle- 
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ment  between  the  parties  w~as  collusive,  so  far  as  related  to 
the  costs,  to  defraud  him  out  of  his  costs  of  suit,  and  that 
any  arrangement  of  the  settlement  of  the  costs  with  the  plain- 
tiff was  without  his  consent:  that  he  had  given  every  possible 
lenity  in  the  matter,  and  it  was  only  after  it  became  evident 
to  him  that  he  could  not  obtain  the  costs,  and  that  an  attempt 
was  madd  to  cheat  him  out  of  them,  that  execution  was  issued. 

He  also  filed  the  affidavit  of  Mr.  Beard,  clerk  in  the  office 
-of  Messrs.  Ball  and  Carroll,  of  Woodstock,  who  stated  that 
he  remembered  the  plaintiff  and  defendant  coming  to  Wood- 
stock  and  settling  this  action:  that  the  same  was  settled,  as 
he  believed,  without  reference  to  Mr.  Miller:  that  Brown 
had  left  Oxford,  where  he  formerly  lived,  and  was  then 
residing  in  the  county  of  Elgin:  that  he  believed  Miller 
would  have  great  difficulty  in  making  the  amount  of  his  costs 
out  of  the  plaintiff:  that  as  far  as  his  knowledge  extended, 
it  was  almost  impossible  to  get  any  thing  out  of  him  without 
arresting  his  person:  that  the  plaintiff  was  in  the  habit  of 
settling  suits  in  which  he  was  concerned  behind  the  back  of 
his  attorney,  and  he,  deponent,  was  aware  of  one  instance 
in  which  he  had  so  acted  toward  Messrs.  Ball  and  Carroll 
"who  had  incurred  costs  for  him  amounting  to  between  £50 
and  £60,  in  a matter  of  Brown  v.  Overholt,  and  in  which  he 
gave  a release  to  Overholt,  without  receiving  the  amount  of 
costs  due. 

Richards,  J. — The  general  doctrine  is  that  a plaintiff  is 
dominus  litis,  and  may  control  his  own  suit  as  he  pleases. 
If  an  attorney  wishes  to  protect  himself  he  may  give  notice 
to  the  defendant  that  his  costs  are  unpaid,  and  that  he  looks 
to  the  proceeds  of  the  action  for  payment.  If  after  re- 
ceiving such  notice  he  settles  with  the  plaintiff  behind  the 
attorney’s  back,  the  court  will  in  general  on  motion  compel 
him  to  pay  those  costs.  It  is  like  paying  a debt  that  has 
been  assigned  after  notice.  It  is  the  notice  which  creates 
the  right. 

The  case  of  Clark  v.  Smith  (6  M.  & Gr.  1051)  is  some- 
what like  the  present.  There  the  plaintiff’s  attorney  signed 
judgment  after  notice  that  the  plaintiff  had  released  the 
action.  He  had  in  fact  only  obtained  a verdict  for  nominal 
14  Prac.  2. 
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damages,  and  the  substantial  claim  in  the  action  was  the  costs, 
which  amounted  to  about  £76.  The  defendant  agreed  to  pay 
fifty  guineas  in  full  for  damages  and  costs,  and  the  plaintiff 
executed  a release,  of  which  notice  was  given  to  the  attorney. 
The  court  set  aside  the  judgment  without  costs.  Tindal,  C.  J., 
observes:  “The  question  is,  whether  we  can  so  clearly  see 

that  the  plaintiff  and  the  defendant  have  fraudulently  col- 
luded, to  deprive  the  plaintiffs  attorney  of  his  remedy  against 
the  defendant  for  his  costs,  as  to  justify  us  in  permitting  the 
attorney  to  retain  the  judgment.  It  is  for  him  to  make  out 
a case  of  collusion.”  Maule,  J.,  observes:  “The  plaintiff  and 
defendant  settled  the  action  in  the  absence  of  their  attorneys. 
The  plaintiffs  attorney  had  therefore  no  right  to  sign  judg- 
ment. It  lies  upon  him  to  shew  why  it  should  not  he  set  aside. 
The  ground  upon  which  he  seeks  to  sustain  the  judgment  is, 
that  the  settlement  was  the  result  of  a fraudulent  collusion 
between  the  plaintiff  and  the  defendant  to  deprive  him  of  his 
costs.  I think  the  affidavits,  which  are  in  some  respects  con- 
tradictory, leave  that  matter  quite  uncertain.”  In  Moore  v. 
Angell  (11  Jur.  455),  on  an  application  to  the  court  on  the 
settlement  of  an  action  behind  the  hack  of  the  attorney  to 
order  the  attorney’s  costs  to  he  paid,  Coleridge,  J.,  observes: 
“ The  law  now  is,  that  it  is  not  enough  that  a settlement  will 
have  the  effect  of  cheating  the  attorney  of  his  costs,  hut  that 
to  warrant  an  application  of  this  sort,  fraud  and  collusion 
must  he  brought  home  to  the  parties.”  In  J ordan  v.  Hunt 
(3  Dowl.  667)  Parke,  Baron,  observes:  “It  is  quite  compe- 
tent to  parties  to  settle  actions  behind  the  hacks  of  the  attor- 
neys, for  it  is  the  client’s  action,  not  the  attorney’s.  It  must 
be  shewn  affirmatively  that  the  settlement  was  effected  with 
the  view  of  cheating  the  attorney  of  his  costs.”  The  mar- 
ginal note  to  that  case  is  as  follows:  “An  attorney  is  not 

justified  in  proceeding  with  an  action  after  it  has  been  settled 
between  the  parties  themselves,  though  it  is  known  that  costs 
have  been  incurred,  and  that  the  plaintiff  himself  is  not  in 
a condition  to  pay  them.  It  must  he  shewn  affirmatively 
that  the  settlement  was  come  to  for  the  purpose  of  cheating 
the  attorney.” 

The  case  of  Jones  v.  Bonner  and  Nash  (2  Ex.  130),  shews 
that  even  in  case  of  a pauper  plaintiff,  where  the  settlement 
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was  behind  the  back  of  the  attorney,  bnt  was  reasonable,  the 
conrt  would  not  interfere  for  the  benefit  of  the  attorney  In 
Francis,  a panper,  v.  Webb  (7  C.  B.  731)  the  court  of  Com- 
mon Pleas  refused  to  interfere  where  the  plaintiff  was  a 
pauper,  although  it  was  evident  the  attorney  would  lose  his 
costs.  The  case  was  argued  at  considerable  length,  and  many 
authorities  are  there  cited.  They  held  that  in  pauper  as  well 
as  other  cases  the  attorney  must  clearly  shew  collusion  to 
entitle  him  to  have  a remedy  for  his  costs  against  the  oppo- 
site party. 

In  the  matter  under  consideration  there  is  no  case  of 
collusion  made  out.  The  plaintiff  before  making  the  settle- 
ment informs  his  attorney  of  his  intention  to  do  so,  and 
there  is  no  objection  made  on  his  part,  except  that  he  tells 
the  plaintiff  his  costs  must  be  paid,  to  which  the  plaintiff 
replies  that  he  need  not  be  afraid  of  that;  and  on  this  no 
proceedings  are  taken  in  the  cause  for  nearly  a year,  and 
not  then  until  the  attorney  discovers  that  in  an  action  on  a 
note  which  he  had  obtained  from  the  plaintiff  the  money  had 
not  been  made.  After  the  settlement  between  the  parties,  in 
the  absence  of  any  clear  evidence  that  either  the  plaintiff  or 
defendant  were  colluding  to  cheat  the  attorney  out  of  his 
costs,  I think  the  issuing  of  the  writ  of  fieri  facias  was  irre- 
gular and  must  be  set  aside,  and  the  defendant  having  under- 
taken to  bring  no  action,  the  order  will  be  to  set  the  writ 
aside  with  costs. 


Taylor  et  al  v.  Smith. 

Judgment  as  in  case  of  nonsuit — Jury  allowed  to  separate — Laches — 

Costs. 

After  the  jury  had  been  sworn  it  appeared  that  the  notice  to 
examine  defendant  had  been  served  too  late,  and  the  plaintiff 
having  no  evidence  was  unable  to  go  on.  The  judge  dismissed  the 
jury,  telling  the  plaintiffs’  counsel  that  they  might  be  called  to- 
gether again  when  convenient,  at  any  time  during  the  assizes,  and 
the  case  taken.  The  plaintiff  was  afterwards  ready  to  go  on,  but 
defendant’s  attorney  refused  to  allow  the  case  to  be  taken  out  of  its; 
order,  and  it  was  not  tried. 

Held,  that  defendant  could  not  move  for  judgment  as  in  case  of  non- 
suit; but  as  the  plaintiffs’  laches  had  rendered  it  necessary  to  dis- 
miss the  jury,  the  rule  was  discharged  without  costs. 

[Practice  Court,  T.  T.,  19  Vic.} 

Helliwell  moved  for  judgment  as  in  case  of  a nonsuit,  and 
filed  a special  affidavit,  shewing  that  the  defendant  was  held 
to  bail  in  this  cause,  which  was  entered  at  the  last  Toronto 
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assizes  for  trial,  pursuant  to  notice:  that  on  the  7th  of  May, 
the  first  day  of  the  assizes,  the  plaintiffs  attorney  in  his 
absence,  and  without  consent,  proceeded  to  the  trial  of  the 
cause,  and  that  the  jury  were  empanelled  and  sworn  therein: 
that  the  presiding  judge  ruled  that  the  notice  of  the  plain- 
tiffs intention  to  examine  the  defendant  to  disprove  his  plea 
that  he  did  not  accept  the  bill,  had  not  been  served  in  time 
when  the  cause  was  called  on,  on  the  1st  of  May;  and,  in  con- 
sequence, as  the  plaintiff  had  no  further  evidence  to  prove  the 
defendant’s  handwriting,  the  learned  judge  could  have  non- 
suited the  plaintiff;  but,  as  deponent  was  informed,  in  con- 
sequence of  the  suggestion  of  the  plaintiffs’  counsel,  the  case 
was  adjourned  sine  die  (but  the  jury  were  not  discharged), 
and  leave  was  given  to  the  plaintiff  by  the  presiding  judge  to 
go  on  with  the  case  at  any  time  during  the  assizes,  if  he 
should  be  prepared  with  the  evidence  to  prove  the  handwrit- 
ing of  the  defendant.  The  assizes  closed  without  the  case 
having  again  been  called  on,  or  being  otherwise  disposed  of. 

M.  R.  Vankoughnet  shewed  cause,  and  filed  his  own 
affidavit,  in  which  he  stated  that  his  reason  for  calling  on  the 
case  on  the  first  day  of  the  assizes  was  that  he  supposed 
there  was  no  real  defence  to  the  action:  that  he  sent  word 
to  the  defendant’s  attorney  that  he  would  take  the  cause 
then  if  the  court  would  try  it:  that  after  the  jury  had  been 
sworn  a difficulty  arose  from  the  notice  for  the  defendant  to 
appear  having  been  served  just  one  day  too  late,  and  not 
being  prepared  with  other  evidence  to  prove  the  defendant’s 
handwriting,  the  judge  said  the  cause  could  stand  over  until 
a future  day,  or  until  it  could  be  called  on  Again:  that  the 
defendant’s  attorney,  Mr.  Helliwell,  more  than  once  after- 
wards during  the  assizes  insisted  that  the  cause  should  not 
be  called  on  again  until  it  came  to  its  turn,  and  seemed  de- 
termined if  possible  to  prevent  the  cause  from  being  called 
on  again:  that  the  assizes  closed  without  coming  down  to 
the  cause,  as  it  stood  upon  the  docket,  and  some  fifty  cases 
besides  it  were  left  undisposed  of:  that  he  was'  ready,  at 
different  times  during  the  assizes,  to  take  the  cause,  but 
never  could  get  it  on;  and  that,  if  it  had  been  come  to  and 
called  on  in  its  order  afterwards,  he  would  have  been,  and 
was  ready  to  go  on  with  it. 
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Richards,  J. — There  is  no  doubt  that  the  learned  Chief 
Justice  of  the  Court  of  Common  Pleas  could  have  directed 
the  jury  to  find  a verdict  for  the  defendant,  if  the  plaintiffs 
had  refused  to  accept  a nonsuit.  He,  however,  did  not  do  so, 
but,  as  I understand,  intimated  to  the  plaintiffs5  counsel  that 
he  might  at  any  time  again  during  the  assizes,  when  it  could 
be  conveniently  done,  call  together  the  same  jury  and  sup- 
ply the  necessary  evidence.  It  does  not  appear  that  it  ever 
was  convenient  to  re-assemble  the  jury,  and  the  cause  was 
not  come  to  in  the  regular  .order.  It  also  appears  that  the 
defendant’s  counsel  repeatedly  protested  against  the  cause 
being  taken  out  of  its  proper  order.  It  does,  therefore, 
seem  unreasonable  that  he  should  now  object  that  the  cause 
was  not  tried  at  those  assizes,  when  he  did  all  he  could  to 
prevent  the  trial. 

I do  not  think  I can  with  propriety  interfere  with  the 
course  taken  by  the  learned  Chief  Justice  at  nisi  prius.  In 
Bonsor  v.  Element  (6  C.  & P.  230),  Tindal,  C.  J.,  in 
an  undefended  issue,  where  the  plaintiff  could  not  get  on 
for  want  of  a written  agreement,  discharged  the  jury  and 
allowed  the  record  to  be  withdrawn,  in  order  to  save  expense 
to  the  parties.  In  this  case,  with  a view  to  save  expense, 
the  presiding  judge  allowed  the  jury  to  separate  without 
giving  their  verdict,  the  plaintiff  not  taking  a nonsuit,  and 
they  never  assembled  again,  but  were  finally  discharged  with 
the  rest  of  the  jury  at  the  close  of  the  assizes. 

The  rule  I understand  to  be,  that  where  the  jury  cannot 
agree,  and  the  judge  discharges  them  without  their  rendering 
a verdict,  judgment  as  in  case  of  a nonsuit  cannot  be  moved 
for.  It  seems  to  me  the  same  principle  applies  in  this  case; 
the  jury  having  been  discharged  by  the  judge,  and  without 
rendering  a verdict.  I do  not  think  the  defendant  entitled 
to  the  judgment  moved.  Inasmuch,  however,  as  the  plain- 
tiffs by  their  own  laches  made  it  necessary  for  the  judge  to 
consent  to  the  jury  going  at  large  without  giving  a verdict, 
and  thereby  caused  this  motion  to  be  made,  I shall,  in  dis- 
charging the  rule  for  judgment  as  in  case  of  a nonsuit,  add 
that  it  shall  be  so  discharged  without  costs. 

Rule  discharged,  without  costs. 
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Roblin  y.  Moodie. 

Interpleader — Trespass  by  claimant — Leave  to  plead  subsequent  order— 

Delay. 

Defendant,  as  sheriff,  having  seized  under  a writ  in  the  county  court 
certain  goods,  which  were  claimed  by  the  plaintiff,  on  the  4th  of 
March  applied  to  the  judge  of  the  county  court  for  an  interpleader. 
The  plaintiff  commenced  this  action  of  trespass,  to  which  de- 
fendant pleaded  while  the  interpleader  summons  was  pending,  and 
issue  was  joined  in  April,  but  the  case  was  made  a remanet  at  the 
spring  assizes.  On  the  19th  of  June  the  judge  of  the  county  court 
made  an  order  barring  the  claimant,  and  in  September  the  de- 
fendant applied  for  leave  to  plead  that  order  in  bar  of  this  action. 
The  application  was  refused. 

[Chambers,  September  25,  185G.] 

The  defendant,  as  sheriff  of  the  county  of  Hastings,  in 
January,  1856,  had  in  his  hands  an  execution,  upon  which 
certain  goods  and  chattels  were  seized,  and  some  of  which 
were  claimed  by  the  plaintiff.  The  defendant  on  the  4th  of 
March  applied  to  the  judge  of  the  county  court, for  an  inter- 
pleader summons,  the  fi.  fa.  being  issued  from  the  county 
court.  The  present  action  was  commenced  on  the  20th  of 
March,  and  the  cause  was  at  issue  on  the  16th  of  April,  the 
defendant  having  pleaded  not  guilty,  and  not  possessed.  The 
cause  was  entered  for  trial  at  the  last  spring  assizes  held  at 
Belleville,  and  was  made  a remanet.  On  the  19th  of  June  the 
judge  of  the  county  court  made  an  order  absolutely  barring 
the  claimant  from  making  any  claim.  The  defendant  on  the 
15th  of  September  obtained  a summons  from  a judge  in 
chambers  for  leave  to  plead  the  order  in  bar  of  the  action,  or 
to  stay  the  proceedings,  on  the  ground  that  the  order  was  a 
final  bar  to  the  plaintiff’s  claim.  The  plaintiff  opposed  the 
summons  on  the  ground  that  the  application  was  too  late, 
and  on  other  grounds,  and  filed  an  affidavit  alleging  that  the 
judge  of  the  county  court  had  informed  the  attorney  of  the 
plaintiff  that  the  interpleader  summons  had  been  discharged, 
and  that  the  judge  must  have  been  deceived  or  imposed  upon 
to  grant  the  order  of  the  19th  of  June. 

Burns,  J. — It  appears  to  me  the  application  comes  too 
late,  being  without  any  explanation  why  the  order  was  not 
pleaded  within  eight  days  after  it  was  obtained.  Ho  reason  is 
shewn  why  the  defendant  could  not  have  pleaded  it  within 
the  eight  days,  and  it  is  not  explained  why  permission  to 
plead  was  not  applied  for  before  the  15th  of  September.  The 
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118th  section  of  the  Common  Law  Procedure  Act  is  bnt  an 
enactment  of  the  rule  of  court  of  E.  T.,  5 Vic.,  and  according 
to  that  rule  the  plea  should  he  pleaded  within  eight  days 
after  the  matter  arose,  for  an  affidavit  is  required  to  accom- 
pany the  plea,  that  it  did  arise  within  eight  days  next  before 
pleading  the  plea,  unless  the  court  or  a judge  shall  other- 
wise order.  In  Page  v.  Shenstone  (10  Jur.  1009)  Mr.  Jus- 
tice Patteson  says,  that  any  difficulty  in  using  the  plea 
which  might  occur  where  the  matter  arose  more  than  eight 
days  before  the  trial,  would  be  remedied  by  the  discretionary 
power  of  the  judge,  if  the  affidavit  was  served  within  the 
proper  time.  If  the  order  of  the  county  court  judge  was  a 
proper  order  to  have  made,  and  it  were  shewn  that  the  defen- 
dant was  compelled  to  plead  to  the  action  before  the  inter- 
pleader summons  could  be  disposed  of,  there  might  perhaps 
then  be  some  ground  to  allow  the  defendant  to  plead  the 
order.  The  order  could  not  have  been  in  the  terms  I find  it, 
unless  the  plaintiff  had  consented,  as  the  claimant  of  the 
goods,  to  permit  the  judge  to  adjudicate  upon  his  claims,  but 
it  appears  now  that  he  did  not  consent.  The  defendant  has 
allowed  the  matter  to  be  entangled  by  pleading  to  the  action 
before  having  the  matter  upon  interpleader  summons  dis- 
posed of,  and  he  seeks  to  entangle  the  matter  still  more  by 
setting  up  a very,  questionable  order  of  the  judge  of  the 
county  court,  and  in  such  a case  I do  not  think  it  my  duty  to 
grant  any  indulgence. 

Summons  discharged,  with  costs. 


Armour  v.  Carruthers. 

20  Vic.,  ch.  57,  sec.  18 — Construction  of. 

It  is  not  necessary,  under  20  Vic.,  ch.  57,  sec.  18,  to  file  cognovits  on 
which  judgment  has  been  entered  before  the  passing  of  that  act. 

If  the  judgment  entered  upon  such  cognovit  were  irregular,  another 
judgment  creditor  of  defendant  might  move  to  set  it  aside. 

[QuBENfs  Bench,  T.  T.  1858. 

Judgment  was  signed  in  this  cause  on  the  28th  of  April, 
1857,  upon  a cognovit  given  by  defendants  in  May,  1856,  for 
£404  15s.  6d.,  the  true  debt. 

On  the  21st  of  July,  1858,  Andrew  Carruthers  applied  to 
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the  learned  Chief  Justice  of  this  court  in  Chambers  for  a 
summons  to  shew  cause  why  the  execution  against  goods, 
issued  upon  that  judgment,  and  then  in  the  hands  of  the 
sheriff  of  York  and  Peel,  should  not  be  set  aside,  on  the 
ground  that  the  cognovit  on  which  it  was  entered,  or  a sworn 
copy  of  the  same,  had  not  been  filed  in  compliance  with  the 
statute  20  Vic.,  ch.  57. 

Carruthers  swore  that  he  had  authorised  the  attorney,. 
Mr.  Stanton,  who  made  this  application,  to  make  it  on  his 
behalf ^that  he  was  a judgment  creditor  of  the  defendant, 
Frederick  Carruthers,  and  moved  on  that  ground:  that  on 
the  10th  of  December,  1856,  he  obtained  judgment  against 
the  defendant  Carruthers  for  £68  3s.  7d.,  besides  costs,  in 
the  county  court  of  York  and  Peel,  and  had  taken  out  a fi. 
fa.  against  goods,  but  was  informed  that  nothing  could  be 
made  upon  it,  on  account  of  a prior  execution  being  in  the 
sheriffs  hands  in  this  cause  at  the  suit  of  Armour. 

Armour’s  fi.  fa.  was  issued  on  the  29th  of  April,  1857, 
and  placed  in  the  sheriff’s  hands  on  the  following  day.  A 
summons  was  granted  returnable  before  the  full  court. 

M.  C.  Cameron  for  the  plaintiff. 

W.  Stanton,  for  defendant,  cited  Bittleston  v.  Cooper,  14 
M.  & W.  399;  Biffin  v.  Yorke,  5 M.  & Gr.  428;  Everett  v- 
Wells,  2 M.  & Gr.  269. 

Robinson,  C.  J. — It  did  not  appear  to  me  that  the  18th 
clause  of  the  Common  Law  Procedure  Act  of  1857,  applied 
in  this  case,  where  the  judgment  was  entered,  as  well  as  the 
cognovit  given,  before  that  act  was  passed,  but  I granted  a 
summons  returnable  in  term,  in  order  that  a decision  of  the 
court  upon  it  might  be  had,  as  the  profession  are  said  to  be 
in  doubt  upon  the  question,  and  certainly  the  debt  of  Armour 
was,  in  the  words  of  the  act,  “ unsatisfied  ” when  that  act 
come  into  effect,  and  is  so  still. 

Though  the  language  of  the  statute  is  certainly  unfortu- 
nate, if  it  were  not  meant  to  extend  to  such  cases  as  this, 
yet  it  surely  was  not  intended  to  kpply  to  them,  for  if  it 
were,  then  every  cognovit  given  since  the  foundation  of  our 
courts,  which  has  not  been  satisfied  by  payment,  must  have 
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been  filed  as  this  statute  directs,  or  the  judgment  entered 
upon  it,  no  matter  when,  has  become  void. 

It  appeared  to  me,  when  the  application  was  before  me  in 
Chambers,  that  although  the  cognovit  in  this  case  so  far 
comes  within  the  18th  clause  that  it  was  still  unsatisfied 
when  the  act  came  into  effect,  yet  that  it  could  not  be 
intended  to  include  within  the  18th  clause  cognovits  upon 
which  judgment  had  been  entered  before  the  act  was  passed; 
and  besides  other  reasons  for  this  opinion,  the  8th  clause, 
when  it  does  apply,  requires  the  same  entries  to  be  made  in 
the  cognovit  book  as  are  directed  in  the  preceding  clause  to 
be  made  in  cases  of  cognovits  given  after  the  passing  of  the 
act:  that  is,  the  entries  must  state  at  what  time  by  the 
terms  of  the  cognovit  judgment  may  be  entered,  and  execu- 
tion issued  thereon,  which  language  is  applicable  only  to 
cases  where  judgment  is  yet  to  be  entered,  and  where  exe- 
cution is  yet  to  issue. 

I retain  the  opinion  which  I had  before  expressed,  that  at 
least  the  18th  clause  is  inapplicable  to  cases  in  which  judg- 
ment has  been  entered  before  the  act  was  passed. 

McLean,  J. — The  18th  section  provides,  that  no  confes- 
sion of  judgment  or  cognovit  actionem  given  before  the 
passing  of  that  act  (10th  June,  1857)  which  shall  be  still 
unsatisfied  when  that  act  comes  into  effect,  shall  be  valid  or 
effectual  to  support  any  judgment  or  writ  of  execution, 
unless  the  same,  or  a sworn  copy  thereof,  shall  be  filed  of 
record  in  the  proper  office  of  the  county  in  which  the  defen- 
dant shall  reside  within  four  months  after  the  passing  of  the 
act;  and  it  provides  that  in  the  cognovit  book  required  to 
be  kept  by  the  previous  section,  shall  be  entered  the  names 
of  the  plaintiff  and  defendant  in  every  such  confession  or 
cognovit,  the  amount  of  the  true  debt  or  arrangement  secured 
thereby,  the  time  when  judgment  may  be  entered  and  execu- 
tion issued  thereon,  and  the  day  when  the  same  is  filed  in 
the  said  office.  Now,  though  this  clause  declares  tliat  no 
cognovit  given  before  the  passing  of  the  act  shall  be  valid 
unless  filed  of  record  within  four  months  after  the  passing 
of  the  act,  it  is  clear  it  was  not  intended  to  apply  to  cogno- 
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vits  on  which  judgments  had  been  entered  before  the  act  was 
passed,  because  it  requires  the  time  when  judgment  may  be 
entered  and  execution  issued  thereon  to  be  entered  in  the 
cognovit  hook,  referring  clearly  to  cognovits  not  yet  acted 
upon  by  the  entry  of  judgment  upon  them.  The  17th 
section,  which  contains  the  particulars  to  he  entered  in  the 
cognovit  hook,  was  evidently  intended  to  apply  to  cognovits 
given  after  the  passing  of  the  act,  and  these  must  he  entered 
in  the  cognovit  book  within  a month  after  they  are  given; 
and  the  18th  section  allows  four  months  for  such  entry  after 
the  passing  of  the  act  for  cognovits  not  acted  upon,  or  on 
which  no  judgments  have  been  entered.  If  all  cognovits 
which  have  become  merged  in  judgments,  but  which  may  be 
still  unsatisfied,  were  required  to  be  entered  in  the  cognovit 
books,  much  inconvenience  would  be  occasioned  without  any 
adequate  advantage.  The  object  of  the  act  appears  to  be 
to  prevent  cognovits  from  being  taken  and  retained  by 
parties,  and  then  acted  upon  without  notice,  to  the  prejudice 
probably  of  parties  who  could  not  be  aware  of  the  existence 
of  such  cognovits.  Now  all  such  must  be  entered  within  a 
month,  and  parties  will  be  enabled  to  find  out  the  circum- 
stances of  individuals  before  giving  credit. 


Burns,  J. — The  objection  made  on  the  part  of  the  plain- 
tiff, that  the  motion  cannot  be  made  by  another  creditor  of 
the  defendant,  but  can  only  be  sustained  by  the  defendant 
himself,  or  some  one  on  his  behalf,  and  that  the  proper 
remedy  of  the  applicant  is  by  an  action,  either  against  the 
sheriff  or  the  present  plaintiff,  for  the  proceeds  of  the  levy, 
has  no  weight  in  it.  It  is  true  the  two  cases  cited  by  Mr. 
Stanton  in  support  of  his  application  — namely,  Biffin  v. 
Yorke  (5  M.  & G-.  428),  and  Bittleston  v.  Cooper  (14  M. 
& W.  399),  are  cases  of  actions  brought  to  recover  the 
money  levied;  but  in  these  the  executions  were  completed, 
and  the  proceeds  had  gone  into  the  hands  of  the  defendants 
respectively.  It  is  clear  from  various  authorities  that  parties 
affected  by  the  judgment  and  execution  need  not  wait  until 
the  execution  be  completed  to  apply  the  remedy,  but  may 
attack  the  judgment  and  execution.  The  writ  would  pro- 
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tect  the  sheriff.  He  could  not  be  expected  to  see  whether  it 
was  founded  upon  a regular  judgment  or  not,  nor  could  it 
be  supposed  that  he  was  bound  to  ascertain  whether  the 
judgment  was  fraudulent  or  not.  No  doubt  the  sheriff  might, 
upon  the  claims  of  either  party  made  upon  him  as  to  the 
priority  of  the  writs,  cause  them  to  interplead,  and  so  settle 
the  question;  but  I do  not  think  that  is  the  only  mode  in 
which  the  question  may  be  determined.  It  may  as  well  be 
done  on  an  application  of  the  nature  of  the  present  one.— I 
refer  to  Martin  v.  Martin  (3  B.  & Ad.  934),  Harrod  v.  Benton 
(8  B.  & C.  217),  Bainbridge  v.  Wildman  (1  Howl.  N.  S.  774), 
Bell  y.  Tidd  (6  Jur.  59),  Cocks  y.  Edwards  (2  Dowl.  N.  S. 
55) 

With  respect  to  the  point,  whether  the  plaintiff  was  bound 
to  file  the  cognovit  within  four  months  after  the  passing  of 
the  act  20  Vic.,  ch.  57,  notwithstanding  that  his  judgment 
had  been  entered  upon  it  long  before  the  act  passed,  I am 
of  opinion  that  the  act  is  not  obligatory  upon  him  to  do  so. 
The  18th  section  applies  to  cognovits  given  before  the  pass- 
ing of  the  act,  but  it  says  it  is  to  apply  to  those  which  still 
remains  unsatisfied  when  the  act  comes  into  effect.  The 
confession  or  cognovit  is  not  the  judgment,  it  is  only  the 
means  by  which  the  judgment  is  obtained;  and  when  the 
judgment  is  once  perfected  it  is  the  judgment  which  is 
looked  to  whereby  to  force  payment  of  the  demand.  We 
must  understand  the  legislature  to  mean  that  no  confession 
or  cognovit  shall  be  valid  and  effectual  to  support  any  judg- 
ment or  writ  of  execution,  to  be  entered  or  issued,  for  if  we 
do  not  read  it  in  that  way  a very  great  absurdity  must 
follow.  If  a judgment  still  unsatisfied,  which  is  founded 
upon  a confession  or  cognovit,  can  be  set  aside  because  the 
cognovit  is  not  again  filed  within  four  months  after  the  act 
comes  into  effect,  the  same  result  would  follow  with  respect 
to  the  execution,  though  a levy  had  been  made  and  the 
money  paid  over  before  application  made,  if  made  on  the 
ground  that  the  cognovit  was  not  so  filed,  though  the  subse- 
quent creditor  did  not  obtain  his  judgment  until  years  after- 
wards. It  does  not  appear  to  me  that  using  the  alternative, 
or  writ  of  execution,  we  must  hold,  though  the  judgment  be 
entered  before  the  act  came  into  operation,  that  it  was 
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meant  the  cognovit  upon  which  the  judgment  was  founded 
should  he  filed,  as  directed  in  the  17th  section,  before  exe- 
cution could  he  issued.  No  execution  can  properly  issue 
upon  a mere  confession  or  cognovit:  there  must  he  a judg- 
ment to  warrant  the  execution;  and  therefore  it  is  clear  that 
in  this  instance  the  word  or  should  he  read  as  and;  or  in 
this  way,  or  any  writ  of  execution  upon  any  judgment  to  he 
entered.  Had  the  legislature  meant  to  deal  with  judgments 
founded  upon  confessions  entered  before  the  act  passed,  we 
should  have  had  then  speaking  of  the  security  itself  — 
namely,  the  judgment  — and  not  the  means  or  the  evidence 
hy  which  the  judgment1* was  to  he  obtained.  Their  speaking 
of  the'  lesser — namely,  the  cognovit — convinces  me  that  they 
were  dealing  only  with  such  cases  where  the  debt  rested  still 
in  the  confession  or  cognovit  actionem,  and  not  cases  where 
the  confession  or  cognovit  had  then  become  merged  in  the 
judgment.  At  the  time  the  act  passed  all  judgments, 
whether  obtained  upon  confession,  cognovit,  or  otherwise, 
were  upon  the  same  footing,  and  it  would  never  do  to  dis- 
turb that  position,  unless  we  saw  clearly  the  legislature  had 
done  so  by  their  enactment,  or  that  the  language  used  left 
no  other  intendment  than  that  result.  The  language  of  the 
act  does  not  necessarily  imply  one  or  the  other,  but,  on  the 
contrary,  I think  it  appears  the  legislature  did  not  intend 
to  interfere  with  judgments  clearly  perfected.  This  is  made 
still  more  apparent  by  the  circumstances  mentioned  in  the 
17th  section,  that  the  entry  in  the  cognovit  book  shall  state 
the  time  when  the  judgment  may  be  entered  and  execution 
issued  thereon,  language  not  applicable  to  a case  where 
judgment  had  then  already  been  entered. 

Rule  discharged. 


McKay,  Assignee  of  the  Sheriff  of  IIaldimand,  v. 
Hudson,  Shaw,  and  Collins. 

Bail  bond — Forfeiture — 20  Vic.  ch.  57,  sec.  25. 

The  court  cannot  relieve  against  forfeiture  of  a bail  bond  by  neglect- 
ing to  procure  its  allowance  within  thirty  days,  according  to  the 
C.  L.  P.  A.  1857,  sec.  25. 

[Queers  Bench,  T.  T.  1858.] 

Read  obtained  a rule  nisi  to  stay  further  proceedings  in 
this  cause,  and  that  the  defendants  should  have  leave  to 
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have  the  bail  bond  sued  upon  allowed  by  the  judge  of  the 
county  court  of  the  county  of  Haldimand,  or  to  give  a new 
bond:  and  that  further  time  should  be  given  to  get  such 
bond  allowed,  or  a new  bond  given  and  allowed:  or  such 
other  order  made  for  the  relief  of  defendants  as  the  court 
might  think  fit,  on  payment  of  costs,  and  on  such  other 
terms  as  the  court  might  think  proper. 

A similar  application  had  been  made  in  Chambers,  and 
the  result  was  that  proceedings  were  stayed  till  this  applica- 
tion could  be  made  to  the  court. 

The  defendant  Hudson  made  oath  that  on  Saturday,  the 
26th  of  June,  1858,  he  was  served  with  a copy  of  the  writ 
of  summons  in  this  action,  brought  by  the  assignee  of  the 
bail  bond  against  him  and  the  other  two  defendants:  that 
the  bond  on  which  they  were  sued  was  a bond  given  for  the 
limits  by  the  defendant  Hudson,  committed  upon  a writ  of 
ca.  sa.  at  the  suit  of  McKay,  containing,  as  is  usual,  the 
condition,  among  others,  that  he,  Hudson,  would  within 
thirty  days  from  the  delivery  of  the  bond  to  the  sheriff  pro- 
cure the  bond,  or  that  to  be  substituted  for  it  according  to  the 
statute,  to  be  allowed  by  the  judge  of  the  county  court  of 
Haldimand,  and  cause  such  allowance  to  be  indorsed  thereon 
by  the  judge:  that  he  permitted  the  thirty  days  to  elapse 
without  the  bail  being  allowed,  and  that  this  action  had  in 
consequence  been  brought:  that  he  observed  all  the  other 
conditions  of  the  bond:  that  the  plaintiff  had  not  been  in 
any  way  damnified  by  the  bond  not  having  been  allowed 
within  the  thirty  days;  and  that  this  application  was  duly 
made  on  behalf  of  the  bail,  at  their  expense,  and  without 
collusion. 

Martin  shewed  cause,  and  cited  Bird  v.  Atkins,  7 Dowl. 
769;  Howson  v.  Cull,  2 Cr.  & J.  671;  Barber  et  al.  v.  St. 
Amone,  4 IT.  C.  L.  J.  138. 

Robinson,  C.  J. — If  the  law  had  been  left  on  the  footing 
on  which  it  was  placed  by  the  302nd  and  303rd  sections  of 
the  Common  Law  Procedure  Act  of  1856,  it  appears  to  me 
that  the  sheriff  would  have  been  safe  so  long  as  the  debtor 
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remained  on  the  limits.  He  would  have  been  there  at  his 
risk,  and  must  have  been  regarded  as  in  gaol,  so  long  as  he 
did  not  depart  from  the  limits  of  the  gaol. 

But  the  25th  section  of  the  Common  Law  Procedure  Act 
of  1857,  has  in  my  opinion  the  effect  of  compelling  the 
debtor  to  procure  the  bond  to  he  allowed  by  the  judge  of 
the  county  court  within  thirty  days,  and  it  must  be  one  of 
the  express  conditions  of  the  bond  for  the  limits  that  this 
shall  he  done  within  the  time  limited.  And  if  this  condition 
is  broken,  the  act  makes  the  effect  of  such  breach  the  same 
as  the  breach  of  any  other  condition  of  the  bond.  I do  not 
see  that  we  can  properly  relieve  from  the  consequences  of 
such  a breach.  We  cannot  dispense  with  the  provisions  of 
a statute,  unless  when  the  legislature  has  given  us  power  to 
do  so,  and  in  this  case  it  has  not. 

Burns,  J. — I do  not  think  we  can  give  the  defendants 
any  relief.  This  is  not  the  case  of  a defendant  confined  to 
the  limits  of  the  gaol  upon  mesne  process,  where  hail  per- 
haps may  be  relieved  in  order  to  allow  the  action  against 
the  principal  to  he  tried,  as  would  have  been  the  case  for- 
merly, where  the  hail  given  to  the  sheriff  were  hail  for  the 
defendant's  appearance  and  to  • put  in  special  bail.  This 
case  is  that  of  a bond  to  the  sheriff  to  allow  the  defendant 
.the  limits,  he  being  arrested  upon  a ca.  sa.  As  the  law 
stood  formerly,  whenever  a bond  so  given  to  the  sheriff  was 
forfeited,  the  court  could  give  no  relief.  There  was  no  reason 
why  the  court  should  interfere;  the  contest  between  the  par- 
ties had  resulted  in  a judgment  against  bne  of  them,  and  to 
satisfy  the  judgment  the  opposite  party  held  the  person  in 
custody.  The  20  Vic.,  eh.  57,  sec.  25,  enacts  that  these 
bonds  shall  contain  in  the  condition  a stipulation  that  the 
debtor  shall,  within  thirty  days  from  the  delivery  thereof  to 
the  sheriff,  cause  and  procure  the  bond  to  be  allowed  by  the 
judge  of  the  county  court,  and  such  allowance  to  be  endorsed 
on  the  bond,  for  which  purpose  the  sheriff,  upon  reasonable 
notice,  shall  produce  it,  and  upon  such  allowance  being  so 
endorsed  the  sheriff  shall  be  discharged  from  all  responsi- 
bility. This  implies  that  until  such  allowance  is  so  endorsed 
the  sheriff  shall  be  responsible.  The  sheriff  becomes  re- 
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lieved  by  the  assignment  of  the  bond.  The  same  section 
enacts  that  the  bond  shall,  upon  any  breach  of  this  condi- 
tion, be  assignable  in  like  manner,  and  the  like  remedies  be 
had  thereon,  as  is  provided  in  respect  of  other  breaches. 
The  bond  in  this  case,  as  is  admitted,  has  been  clearly  for- 
feited, and  the  plaintiff  has  acquired  the  right  to  claim  his 
debt  from  the  parties,  and  has,  by  taking  an  assignment, 
released  the  sheriff.  If  we  were  to  allow  this  bond  now' to 
be  allowed  under  the  statnte,  on  the  ground  that  the  plaintiff 
has  sustained  no  injury,  we  take  from  him  a clear  right  of 
action  which  has  become  vested;  and,  besides,  we  should  be 
avoiding  a forfeiture  arising  from  the  party’s  own  negli-' 
gence,  merely  because  he  asks  the  court  in  its  good  nature 
to  do  so,  not  because  justice  is  to  be  obtained  in  a right  to 
dispute  whether  a debt  be  due. 

Whether  in  a case  of  a bond  similar  to  this  one  upon 
mesne  process,  the  parties  may  obtain  relief,  we  are  not 
called  upon  to  say,  but  I apprehend  the  legislature  never 
intended  to  give  the  court  any  more  discretion  now  over  a 
bond  for  the  limits  by  a debtor  in  execution  upon  the  judg- 
ment than  existed  formerly.  I am  of  opinion  the  bond  in 
this  case  cannot  be  restored  to  its  position  by  having  an 
indorsement  of  its  being  allowed  put  upon  it  after  the  ex- 
piration of  the  thirty  days. 

The  next  question  is,  whether  we  could  allow  a substituted 
bond  to  be  given  and  approved  of?  The  difficulty  in  the 
way  of  that  is,  that  the  court  has  no  power  given  to  substi- 
tute the  bond  of  the  same  sureties,  and  if  we  took  away  the 
right  of  the  plaintiff  to  look  to  these  sureties,  which  has 
become  vested  in  him,  and  give  the  defendant  the  power  of 
substituting  others,  such  bond  must  be  in  the  terms  of  the 
statute,  and  that  would  give  the  defendant  thirty  days  to 
have  it  approved  of  by  the  county  court  judge.  All  these 
considerations  convince  me  the  legislature  did  advisedly 
enact,  that  if  the  party  in  execution  wished  the  benefit 
of  the  limits,  he  should,  as  a condition  precedent  to  ob- 
taining it,  give  a bond  to  the  sheriff,  or  a substituted  one, 
fhat  would  be  approved  of  by  the  judge  of  the  county  court, 
which  when  allowed  would  relieve  the  sheriff  from  further 
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responsibility,  and  in  the  allowance  thereof  the  piaintitf 
would  be  a party  concerned,  as  in  allowing  it  he  should  be 
called  on  to  shew  why  it  should  not  be  allowed.  If  the  de- 
fendant neglects  to  perform  that  condition  within  the  thirty 
days,  the  bond  becomes  absolute,  and  I think  there  is  no 
power  to  relieve. 

McLean,  J.,  concurred. 

Rule  discharged. 


* Carr  v.  Coulter  et  al. 

Judgmmt — Certificate  of  payment — Entry  of  satisfaction — Disclosure  of 
plaintiff’s  residence. 

The  plaintiff’s  attorney,  after  the  judgment  has  been  paid,  cannot  be 
called  upon  by  the  defendant  to  procure  from  his  client  a certificate 
of  satisfaction  for  registry,  or  a satisfaction  piece  to  be  entered; 
but  he  may  be  ordered  to  disclose  the  plaintiff’s  place  of  residence, 
so  that  the  defendant  may  tender  such  satisfaction  piece  for 
execution,  and  the  court  will  order  it  to  be  executed. 

[Practice  Court,  T.  T.  1858.] 

In  this  case  a rule  nisi  was  obtained,  calling  upon  the 
plaintiff’s  attorney  to  disclose  the  place  of  residence  of  the 
plaintiff,  and  asked  that  the  attorney  should  be  directed  to 
procure  a certificate  of  payment  of  the  judgment,  that  the 
defendant  might  register  it  in  order  to  discharge  his  lands, 
and  should  also  procure  a satisfaction  piece,  so  that  the 
judgment  might  be  discharged. 

Burns,  J. — With  regard  to  the  certificate  to  be  registered, 
it  can  be  no  part  of  the  duty  of  the  attorney  to  procure  that 
from  his  client  for  the  benefit  of  the  defendant.  Indeed  I 
do  not  see  how  any  application  could  be  made  to  the  court 
against  the  plaintiff  himself  if  he  refused  to  give  such  certifi- 
cate. The  remedy  of  the  defendant  in  that  case  would,  1 
apprehend,  be  in  equity  to  compel  the  execution  of  it,  or  by 
action  for  damages  for  the  injury  the  party  sustained  by 
reason  of  his  refusal.  The  entry  in  the  registry  office  of 
the  judgment  forms  no  part  of  the  proceedings  of  the  cause, 
and  those  proceedings,  in  the  registry  office  do  not  come 
under  the  jurisdiction  of  the  court. 

The  entry  of  satisfaction  on  the  judgment  roll,  however, 
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stands  upon  a different  footing;  still  I apprehend  it  forms 
no  part  of  the  attorney’s  duty  to  procure  the  warrant  to 
enter  satisfaction,  or  a satisfaction  piece,  from  his  client  to 
give  the  defendant.  The  defendant  must  tender  such  a 
document  to  the  plaintiff,  and  I have  no  doubt  the  court 
has  authority  to  order  it  to  he  executed,  and  to  enforce  the 
order.  For  this  purpose  I think  the  court  will  order  the 
plaintiff’s  attorney  to  disclose  the  plaintiff’s  place  of  resi- 
dence now,  as  would  have  been  done  if  asked  immediately 
after  the  action  began,  and  the  rule  will  therefore  be  made 
absolute  to  that  extent. 


Moore  y.  The  Grand  Trunk  Railway  Company. 

Where  a declaration  was  served  on  Saturday  the  12th,  Held,  per 
Draper,  C.J.,  that  interlocutory  judgment  might  be  signed  on 
Monday  the  21st.  [Chambers,  October  1,  1857.]  , 

Draper,  C.  J. — This  is  an  application  to  set  aside  an  inter- 
locutory judgment  signed  on  Monday,  the  21st  of  September. 
The  declaration  was  filed  on  Saturday,  the  12th  of  Septem- 
ber, and  served  on  that  day,  with  a notice  to  plead.  The  de- 
fendant insists  that  he  had  the  whole  of  Monday  to  plead.  If 
Sunday,  being  the  last  or  eighth  day,  is  to  he  excluded  because 
it  is  a dies  non,  then  the  defendant  had  all  Monday  to  plead, 
and  the  judgment  is  irregular.  The  65th  section  of  the  Com- 
mon Law  Procedure  Act,  1856,  expressly  provides,  as  to  the 
defendant’s  appearing,  that  if  the  last  of  the  ten  days  fall 
upon  a Sunday,  the  following  day  shall  he  considered  the 
last  of  the  ten  days.  This  provision  is  similar  to  the  26th 
section  of  12  Vic.,  ch.  63,  which  is  nearly  the  same  as  the 
11th  section  of  the  English  Uniformity  of  Process  Act. 
Neither  the  statutes,  nor  any  rule  of  court,  make  express 
provision  in  case  Sunday  be  the  last  day  of  the  eight  allowed 
for  pleading,  but  the  146th  rule,  excepting  Sundays  (among 
others)  from  the  days  on  which  the  offices  of  the  clerks  of 
the  Crown  are  to  he  kept  open,  virtually  amounts  to  the 
same  thing,  for  it  renders  it  impossible  for  defendant  to  file 
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his  plea  on  that  day;  and  the  166th  rule  accordingly  pro- 
vides that,  when  the  Crown  office  is  not  to  he  open  on  the 
last  day,  that  day  is  to  he  excluded  from  the  computation. 

I was  referred  to  the  cases  of  Vrooman  v.  Shuert,  and 
Brooksbanks  v.  The  Buffalo  and  Lake  Huron  Railway  Com- 
pany, both  decided  in  last  Easter  Term  (ante  122,  126).  In 
the  former  the  interlocutory  judgment  was  moved  against,  as 
well  as  the  assessment  of  damages,  on  the  ground  that  the 
interlocutory  judgment  was  signed  too  soon,  and  the  notice  of 
assessment  was  served  too  late.  The  declaration  was  filed  on 
Monday  the  27th  of  April,  the  judgment  was  signed  on  Tues- 
day the  5th  of  May.  The  notice  of  assessment  was  served  on 
the  5th  of  May,  and  the  assizes  commenced  on  the  12th  of 
May.  There  was  an  affidavit  of  merits.  The  court  (McLean, 
J.,  in  the  Practice  Court)  made  the  rule  absolute  without 
costs.  The  notice  of  assessment  was  certainly  too  short,  but 
if  the  interlocutory  judgment  had  been  considered  as  signed 
too  soon,  I presume  the  defendant  would  have  obtained  his 
rule  with  costs.  Considering  one  proceeding  regular,  and  the 
other  irregular,  may  have  been  the  reason  why  no  costs  were 
granted  to  either  party. 

In  the  other  case  issue  was  joined,  and  the  notice  of  trial 
was  served  on  the  5th  of  May,  the  assizes  beginning  on  the 
12th  of  May,  and  the  rule  was  made  absolute  with  costs. 
There  were  not  eight  days,  as  required  by  the  146th  section 
of  the  Common  Law  Procedure  Act,  unless  both  first  and  last 
days  were  inclusive. 

Neither  of  these  cases  therefore  govern  the  present  ques- 
tion. Yrooman  v.  Shuert  would  have  decided  the  question 
of  the  computation  of  the  eight  days,  if  the  court  had  held 
the  interlocutory  judgment  irregular,  but  it  does  not  appear 
to  me  from  the  facts  stated  that  such  was  the  determination. 

Now  the  first  question  is,  whether  Saturday,  the  12th  of 
September,  is  to  be  considered  as  one  of  the  eight  days. 
The  112th  section  of  the  act  says  that  “in  cases  where 
the  defendant  is  within  the  jurisdiction,  the  time  for  plead- 
ing in  bar,  unless  extended  by  the  court  or  a judge,  shall  be 
eight  days.”  Our  former  act,  2 Geo.  IV.,  ch.  1,  sec.  22, 
enacted  that  “ the  first  and  last  days  of  all  periods  of  time 
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limited  by  this  act,  or  hereafter  to  he  limited  by  any  rules 
or  orders  of  court  for  the  regulation  of  practice,  be  inclu- 
sive,” and  that  section  is  not  repealed  by  the  Common  Law 
Procedure  Act,  1856.  Then  the  166th  rule  of  Trinity  Term, 
20  Victoria,  states  that  “in  all  cases  in  which  any  particu- 
lar number  of  days,  not  expressed  to  be  clear  days,  is  pre- 
scribed by  the  rules  of  practice  of  the  courts,  the  same  shall 
be  reckoned  inclusively  of  the  first  and  last  day,  unless  the 
last  day  shall  happen  to  fall  on  any  day  on  which  the  Crown 
offices  are  not  required  to  be  open,  in  which  case  the  time 
shall  be  reckoned  exclusively  of  the  last  day.”  The  cor- 
responding English  rule  of  Hilary  Term,  1853,  Ho.  174, 
says,  “ rules  or  practice  of  the  courts.” 

In  Rowberry  v.  Morgan  (9  Ex.  730)  the  court  held  that 
their  174th  rule  did  not  apply  to  the  eight  days  from  the 
last  day  for  appearance,  at  the  expiration  of  which  the  plain- 
tiff may  issue  execution  upon  a judgment  signed  for  want  of 
appearance  to  a specially  indorsed  writ.  Parke,  B.,  distin- 
guishes the  case  from  the  provision  in  that  act  with  regard 
to  the  time  for  pleading,  observing  that  the  signing  judg- 
ment under  that  provision  was  an  entirely  new  provision,  and 
must  be  interpreted  to  mean  what  it  says  — namely,  to  in- 
clude Sunday,  although  the  last  of  the  eight  days;  but  that, 
when  the  statute  treats  of  pleading,  it  treats  of  proceedings 
which  fall  within  the  ordinary  and  known  practice  of  the 
courts,  and  are  to  be  governed  by  it,  and  consequently, 
when  eight  days  are  given  for  pleading,  the  time  must  be 
computed  according  to  that  practice.  If  this  doctrine  be 
correct,  then  the  rule  of  court  which  excludes  Sunday  from 
computation  when  it  is  the  last  day  is  operative,  and  if  so, 
the  same  rule  which  provides  that  the  days  should  be  reck- 
oned inclusively  of  the  first  and  last  days  (a  rule  in  strict 
accordance  with  the  old  practice  as  regulated  by  the  2 Geo. 
IV.,  ch.  1)  would  apply  also,  and  the  time  for  pleading  would 
expire  on  the  evening  of  Saturday  the  19th  of  September, 
and  the  judgment  signed  on  Monday  the  21st  would  con- 
sequently be  regular.  The  application  is  rested  on  the  ground 
of  irregularity  alone,  and  must  therefore  be  discharged,  as 
moved,  with  costs. 
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Eoss  et  al.  y.  Johnson  et  al. 

* 

Writ  of  summons — Computation  of  time  for  appearance. 

Where  a summons  was  served  on  the  12th  and  judgment  signed  on 
the  22nd  for  want  of  appearance.  Held,  not  too  soon. 

[Chambers,  October,  1st,  1857.] 

This  was  an  application  to  set  aside  a judgment  signed 
for  want  of  appearance  on  the  22nd  of  September  as  too 
soon,  the  notice  of  summons  having  been  served  on  the  12th. 

Draper,  C.  J. — The  English  statute  2 W.  IV.,  ch.  39, 
sec.  11,  enacted  “that  if  any  writ  of  summons  shall  he 
served  or  executed  on  any  day  in  term  or  vacation,  all 
necessary  proceedings  to  judgment  and  execution  may  he 
had  thereon  without  delay,  at  the  expiration  of  eight  days 
from  the  service  or  execution  thereof,  on  whatever  day  the 
last  of  such  eight  days  may  happen  to  fall,  whether  in  term 
or  vacation — Provided  always,  that  if  the  last  of  such  eight 
days  shall  in  any  case  happen  to  fall  on  a Sunday,  Christ- 
mas Day,  or  any  day  appointed  for  a public  fast  or  thanks- 
giving, in  either  of  such  cases  the  following  day  shall  be 
considered  as  the  last  of  such  eight  days.”  The  form  given 
by  that  act  was  a command  to  the  defendant  “ that  within 
eight  days  after  the  service  of  the  writ  on  you,  inclusive  of 
the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered,”  &c.  The  16th  section  enacted  that  all  such  pro- 
ceedings as  are  mentioned  in  the  writ  may  be  taken  in  default 
of  defendant’s  appearance. 

Our  own  statute,  12  Vic.,  ch.  63,  sec.  26,  was  almost  a 
transcript  of  the  above  cited  sec.  11.  The  30th  section  was 
like  section  66,  and  the  form  of  the  writ  was  the  same  as  in 
England. 

The  words  of  our  Common  Law  Procedure  Act,  1856,  sec. 
65,  are,  “All  such  proceedings  as  are  mentioned  in  any  writ 
of  summons  or  capias,  or  notice  or  warning  thereto  or  thereon, 
issued,  made,  or  given  by  authority  of  this  Act,  may  be  had 
or  taken  (in  default  of  a defendant’s  appearance  or  putting 
in  special  bail)  at  the  expiration  of  ten  days  from  the  ser- 
vice or  execution  thereof,”  &c.  The  form  of  the  writ  is  the 
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same  as  before,  except  that  ten  days  is  given  instead  of 
eight.  The  defendant  is  commanded  to  appear  within  ten 
days  after  the  service,  inclusive  of  the  day  of  snch  service. 
Our  enactment  combines  the  provisions  of  the  11th  and  16th 
sections  of  the  English  statute,  2 W.  IV.,  amplifying  the 
terms  of  the  32nd  section  of  the  English  Common  Law  Pro- 
cedure Act  of  1852. 

Taking  together  the  enactment  of  section  65,  and  the 
form  of  writ  as  given  in  the  schedule,  and  comparing  the 
language  of  12  Vic.,  ch.  63,  and  of  the  English  Act,  2 W. 
IV.,  and  considering  that  the  words  in  the  writ,  “inclusive 
of  the  day  of  such  service,”  were  held  to  have  effect,  not- 
withstanding the  words,  “ at  the  expiration  of  eight  days 
from  such  service,”  so  that  the  day  of  service  was  reckoned 
one  of  those  eight  days,  I can  perceive  no  reason  for  holding 
that  the  day  of  service  should  not  be  held  as  one  of  the  ten 
days  under  our  present  statute. 

I think,  therefore,  in  the  present  case,  that  as  the  service 
was  made  on  Saturday,  the  12th  of  September,  the  time  for 
appearing  expired  on  Monday,  the  21st  of  September,  and 
that  a judgment  signed  upon  Tuesday,  the  22nd,  was  regular. 


Ridout  v.  Orr. 

Computation  of  time  to  plead . 

Declaration  served  on  Saturday,  the  10th  of  October,  and  judgment 
for  want  of  a plea  signed  on  Monday,  the  19th.  Held,  regular. 

[Chambers,  October,  1857.] 

Defendant  obtained  a summons  to  shew  cause  why  judg- 
ment signed  on  the  nineteenth  day  of  October  for  want  of  a 
plea,  should  not  be  set  aside  with  costs  as  being  signed  too 
soon,  the  declaration  having  been  served  on  Saturday,  the 
tenth  day  of  October,  and  judgment  having  been  signed  on 
Monday,  the  19th  day  of  the  same  month. 

Richards,  J. — The  112th  section  of  our  Common  Law 
Procedure  Act  provides,  “ In  cases  where  defendant  is 
within  the  jurisdiction,  the  time  for  pleading  in  bar,  unless 
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extended  by  the  court  or  a judge,  shall  be  eight  days,  and  a 
notice  requiring  the  defendant  to  plead  thereto  in  eight 
days,  otherwise  judgment  may  be  endorsed  on  the  copy  of 
the  declaration  served  or  delivered  separately.”  This  is  simi- 
lar to  section  63  of  the  English  act. 

The  166th  rule  of  our  courts  of  Trinity  Term,  20  Vic., 
reads  as  follows;  “ In  all  cases  in  which  any  particular  num- 
ber of  days,  not  expressed  to  be  clear  days,  is  prescribed  by 
the  rules  of  practice  of  the  courts,  the  same  shall  be  reck- 
oned inclusively  of  the  first  and  last  days,  unless  the  last  day 
shall  happen  to  fall  on  any  day  on  which  the  Crown  offices 
are  not  required  to  be  open,  in  which  case  the  time  shall  be 
reckoned  exclusively  of  the  last  day.” 

In  England  the  174th  rule,  similar  to  the  166th  above 
quoted,  reads,  “the  same  shall  be  reckoned  exclusively  of 
the  first  day  and  inclusively  of  the  last,  unless  the  last  day 
shall  happen  to  fall  on  a Sunday,”  &c.  No  doubt  in  Eng- 
land, under  this  rule,  according  to  the  case  of  Rowberry  v. 
Morgan  (9  Ex.  730),  the  judgment  would  be  signed  too  soon, 
as  there  the  day  of  service  would  be  excluded,  and  the  last 
Ray  would  expire  on  Sunday,  in  which  case  under  the  rule 
that  day  would  be  excluded  also.  The  case  referred  to  also 
decides  that  where  a certain  number  of  days  are  given  under 
a statute  within  which  an  act  is  to  be  done,  Sunday,  although 
the  last  day,  is  to  be  included,  unless  the  statute  otherwise 
provides. 

If  the  statute  governs,  and  the  Sundays  are  included,  then 
the  time  for  pleading  expired  on  Sunday,  and  the  judgment 
might  be  regularly  signed  on  Monday.  If  the  rule  of  court 
governs,  then  both  Saturdays  are  included,  and  the  plea  ought 
to  have  been  filed  on  the  last  Saturday,  and  not  being  filed 
the  judgment  is  regular. 

The  observations  of  Baron  Parke,  in  Rowberry  v.  Mor- 
gan, on  this  point  seem  to  me  conclusive,  taken  in  connec- 
tion with  our  rule  of  court  and  the  statute  of  2 Geo.  IV.,  ch. 
1,  see.  22,  “ Where  the  statute  treats  of  pleadings  it  treats 
of  proceedings  which  fall  within  the  ordinary  and  known 
practice  of  the  courts,  and  are  to  be  governed  by  it,  and  con- 
sequently when  eight  days  are  given  for  pleading  the  time 
must  be  computed  according  to  the  practice.” 
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I therefore  come  to  the  conclusion  that  our  rule  of  court 
governs,  and  that  in  the  eight  days  for  pleading  mentioned 
in  the  statute  the  first  and  last  days  are  included.  This  is 
the  view  of  the  law  taken  by  Draper,  C.  J.,  in  the  case  of 
Moore  v.  The  Grand  Trunk  Railway  Company  of  Canada, 
in  Chambers,  on  the  1st  of  October  last  ( a ).  This  summons 
therefore  must  he  discharged,  and  having  been  moved  with 
costs,  must  be  discharged  with  costs. 


Phillips  v.  Merritt. 

Notice  of  trial  given  on  Thursday  for  the  following  Thursday  is  in- 
sufficient. 

[Queen’s  Bench,  H.  T.,  1858.] 

In  this  case  notice  of  trial  had  been  served  on  Thursday, 
the  31st  of  December,  for  the  following  Thursday,  January 
the  7th,  and  the  defendant  moved  for  a new  trial,  objecting 
that  this  was  an  insufficient  notice,  and  upon  other  grounds, 
which  it  is  not  material  to  mention. 

Blevins,  for  plaintiff. 

S.  Richards,  for  defendant. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

The  notice  of  trial  would  he  sufficient,  according  to  the 
computation  of  time  authorised  by  our  166th  rule,  if  the 
time  had  been  fixed  “by  the  rules  of  practice  of  the  court,” 
because  then,  under  that  rule,  regarding  the  computation  of 
time,  the  first  and  last  of  the  eight  days  would  be  both 
inclusive.  But  the  direction  that  eight  days’  notice  of  trial 
shall  be  given  is  contained  in  the  statute  (Common  Law 
Procedure  Act,  1856,  sec.  146),  and  as  the  statute  does  not 
tell  us  how  the  time  shall  be  computed,  we  must  resort  to 
the  principles  which  govern  the  computation  where  there  is 
no  express  direction,  and  those  principles  do  not  allow  us  to 
reckon  both  days  inclusive.  As  the  notice,  therefore,  was 
not  sufficient,  the  defendant  is  entitled  to  a new  trial  with- 
out costs. 

Rule  absolute. 


(a)  Ante,  page  227. 
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Williams  v.  Eoblin. 

Award — Statements  improperly  made  to  arbitrators. 

Where  after  an  arbitration  had  been  closed  the  agent  of  one  of  the 
parties  sent  letters  to  two  of  the  arbitrators,  containing  statements 
and  arguments  in  favour  of  his  principal,  which  the  other  party 
did  not  see  and  had  no  opportunity  of  answering,  the  award  was 
set  aside. 

[Practice  Court,  M.  T.,  1858.] 

S.  Eichards  obtained  a rule  in  Hilary  Term  last,  calling 
on  the  plaintiff  to  shew  cause  why  the  award  made  between 
the  parties  by  Cephas  H.  Miller,  Ezra  D.  Priest,  and  David 
D.  Bogert,  dated  the  8th  of  December,  1857,  should  not  be 
set  aside,  or  why  the  matters  referred  should  not  be  remitted 
to  the  re-consideration  and  re-determination  of  the  arbitra- 
tors, on  the  following  grounds: 

First,  that  the  arbitrators,  at  their  last  meeting  for  hearing 
evidence,  and  just  before  the  closing  of  the  evidence  on  both 
sides,  decided  to  reject  a claim  advanced  against  Eoblin  in 
respect  of  a verdict  by  Morton  and  Baker  against  Williams 
and  one  John  Stevenson,  and  in  consequence  thereof  Eoblin 
offered  no  evidence  in  respect  of  the  said  claim,  although  he 
had  evidence  to  offer,  yet  the  arbitrators  afterwards  took  up 
and  considered  the  claim,  and  allowed  the  same,  or  a large 
portion  of  it,  against  Eoblin,  without  hearing  his  evidence  or 
his  being  heard  in  respect  thereof;  and  that  he  had  no  notice 
of  their  intention  to  consider  the  same. 

Secondly,  that  the  arbitrators  allowed  against  Eoblin  a 
claim  for  the  Crown  dues  alleged  to  have  been  paid  by  Wil- 
liams on  certain  timber  said  to  have  been  cut  on  timber 
limits  belonging  to  one  Stevenson,  and  although  no  evidence 
was  given  before  the  arbitrators  to  support  such  claim',  yet 
the  arbitrators  allowed  the  greater  part  of  it  against  Eoblin 
on  the  mere  statement  of  one  of  the  arbitrators  of  the  cor- 
rectness of  the  claim,  which  statement  was  nevertheless  in- 
correct and  untrue,  and  was  made  in  the  absence  of  Eoblin, 
without  his  knowledge,  and  without  any  opportunity  being 
afforded  him  by  the  arbitrators  of  shewing  that  the  claim  was 
unfounded;  and  that  he  had  no  notice  that  such  claim  would 
be  entertained. 

Thirdly,  that  there  was  no  evidence  to  support  the  said 
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claims,  or  either  of  them,  and  that  they  were  unfounded, 
and  by  the  course  pursued  Roblin  had  been  denied  a hearing 
in  respect  of  those  claims,  and  that  the  claims  so  allowed 
were  not  included  in  the  reference. 

Fourthly,  that  after  the  evidence  was  closed  on  both 
sides,  and  before  the  arbitrators  met  to  make  up  their  award, 
John  Stevenson,  who  acted  as. agent  for  the  plaintiff  before 
the  arbitrators,  sent  letters  to  each  of  the  arbitrators,  urg- 
ing that  said  claims  should  be  allowed  against  Roblin,  and 
making  Statements  in  support  thereof,  and  urging  that  cer- 
tain claims  of  Roblin  should  be  disallowed,  and  advancing 
reasons  in  support  thereof.  That  the  statements  therein 
contained  were  untrue:  that  Roblin  had  no  notice  of  the  con- 
tents of  the  letters,  and  was  not  allowed  an  opportunity  of 
answering  the  statements  contained  in  them;  and  that  such 
letters  were  sent  to  the  arbitrators  for  the  purpose  of  im- 
properly influencing  them  in  making  their  award,  and  that 
such  letters  did  influence  one  or  more  of  the  arbitrators. 

Fifthly,  that  matters  were  heard  by  the  arbitrators,  or 
some  of  them,  and  entertained  against  Roblin,  without  his 
having  any  notice  of  them,  and  by  which  the  arbitrators  were 
influenced  to  decide  and  did  decide  against  him. 

Sixthly,  that  the  award  was  uncertain,  as  it  could  not  be 
gathered  therefrom  whether  the  arbitrators  had  decided  the 
whole,  or  any  or  which  of  the  matters  referred,  or  whether 
the  award  decided  both  the  cases  referred. 

Seventhly,  that  it  was  also  uncertain  as  to  the  time  of  its 
commencement,  for  it  awarded  that  it  should  not  take  effect 
until  £30  therein  mentioned  had  been  paid;  and  that  there 
was  no  award  within  the  time  fixed  by  the  reference. 

Eighthly,  that  it  was  excessive  and  unjust,  and  not  at  all 
warranted  by  the  evidence  and  facts  of  the  case. 

In  Easter  Term,  Wallbridge,  Q.C.,  shewed  cause,  and  filed 
affidavits:  further  affidavits  were  also  filed  on  both  sides. 

Richards,  J. — I have  gone  over  all  the  affidavits  filed  on 
both  sides.  From  the  affidavits  of  Messrs.  Priest  and  Bo-« 
gert,  two  of  the  arbitrators,  the  first  three  grounds  urged 
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for  setting  aside  the  award  are  sustained.  Mr.  Miller,  the 
other  arbitrator,  presents  a different  view  of  the  facts. 

As  to  the  fourth  ground,  there  is  no  doubt  that  Mr.  Ste- 
venson, the  agent  of  Mr.  Williams',  did  send  letters  to  two 
of  the  arbitrators  after  the  close  of  the  case,  which  letters 
contained  statements  and  arguments  favourable  to  Mr.  Wil- 
liams and  unfavourable  to  Mr.  Eoblin,  and  these  letters  Mr. 
Eoblin  never  saw,  and  had  no  opportunity  of  replying  to, 
until  after  the  award  was  made. 

The  sixth  ground  is  sustained  by  the  same  evidence  as  the 
three  first.  The  other  grounds  are  not  necessary  to  be  con- 
sidered, although  two  of  the  arbitrators  now  state  their  con- 
viction that  the  award  is  unjust  to  Mr.  Eoblin. 

I think  the  weight  of  evidence  is  in  favour  of  the  view 
pressed  by  Mr.  Eichards,  that  the  arbitrators  or  a majority 
of  them  did  in  fact  decide  on  the  statements  of  one  of  their 
own  number,  who  was  not  sworn,  in  relation  to  facts  con- 
cerning which  Mr.  Eoblin  had  no  opportunity  of  offering 
evidence,  and  also  that  they  took  into  consideration  a claim 
arising  out  of  a verdict  obtained  against  Williams  and  Ste- 
venson by  Morton  and  Baker,  after  it  had  been  decided  that 
such  claim  should  not  be  entertained. 

I do  not,  however,  decide  on  this  ground,  for  the  strong 
view  I entertain  as  to  the  impropriety  of  Mr.  Stevenson — 
Mr.  Williams’  agent — addressing  a letter  to  two  of  the  arbi- 
trators after  the  case  was  closed,  relieves  me  from  all  diffi- 
culty as  to  setting  aside  this  award.  If  the  sending  of  this 
memorandum  was  not  designed  to  exercise  an  undue  influ- 
ence on  the  arbitrators,  then  it  is  unfortunate  that  the  sender 
did  not  forward  a copy  to  all  the  arbitrators,  as  well  as  to 
the  opposite  party,  that  it  might  be  known  exactly  what 
views  had  finally  been  presented  to  the  arbitrators  on  behalf 
of  Mr.  Williams  for  their  consideration.  It  was  suggested 
in  argument  that  Mr.  Miller  was  Mr.  Williams’  arbitrator, 
and  Mr.  Bogert  was  the  umpire,  and  that  sending  the  state- 
ment to  Mr.  Miller  and  Mr.  Bogert  was  with  the  design  of 
preventing  Mr.  Eoblin  knowing  any  thing  of  its  contents,  as 
a copy  was  not  sent  to  him  or  to  his  arbitrator.  If  done 
with  that  object,  and  it  might  have  had  that  effect,  of  course 
I ought  to  set  aside  the  award.  It  may  be  urged  that  this 
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statement  did  not  influence  Mr.  Bogert  or  Mr.  Priest,  for 
Mr.  Bogert  states  he  did  not  read  it;  still,  if  it  influenced  Mr. 
Miller,  I ought  to  set  aside  the  award.  In  Russell  on  Awards, 
first  edition,  at  page  206,  it  is  laid  down  thus,  “ It  is  a 
common  practice  for  the  submission  to  provide  that  the 
plaintiff  and  defendant  shall  each  appoint  an  arbitrator.  The 
arbitrators  so  selected  are  not  to  consider  themselves  the 
agents  or  advocates  of  the  party  who  appoints  them.  When 
once  nominated  they  are  to  perform  the  duty  of  deciding 
impartially  between  the  parties,  and  they  will  be  looked  upon 
as  acting  corruptly  if  they  act  as  agents  or  take  instructions 
from  either  side.” 

I can  only  look  upon  Mr.  Miller  as  an  arbitrator  indiffer- 
ent between  the  parties,  and  if  the  memorandum  influenced 
him  it  is  equally  objectionable.  It  is  of  little  consequence 
that  the  arbitrators  should  say  that  they  were  not  influenced 
by  such  irregular  proceedings.  Courts  go  on  the  broad 
ground  that  it  is  contrary  to  natural  justice  that  one  party 
should  be  heard  in  the  absence  of  the  other,  when  such  ab- 
sence is  not  wilful;  at  all  events  the  opposite  party  ought  to 
be  made  aware  of  the  communication  so  made.  It  is  laid 
down  in  Russell,  at  page  185,  “ Neither  side  can  be  allowed 
to  use  any  means  of  influencing  the  mind  of  an  arbitrator 
which  are  not  known  to  and  capable  of  being  met  and  re- 
sisted by  the  other.  As  much  as  possible  the  arbitrator 
should  decline  to  receive  private  communications  from,  either 
litigant  respecting  the  subject  matter  of  the  reference.  It 
It  is  a prudent  course  to  make  a rule  of  handing  over  to  the 
opponent  all  written  statements  sent  to  him  by  a party,  and 
to  take  care  that  no  kind  of  communication,  concerning  the 
points  under  discussion,  be  made  to  him  without  giving 
information  of  it  to  the  other  side.”  The  quotation  from 
Russell  is  but  the  adoption  of  the  language  of  Lord  Lang- 
dale,  M.  R.,  in  the  case  of  Harvey  v.  Shelton  (7  Beav.  455). 
I think  it  as  well  to  quote  some-  parts  of  that  judgment  in 
full.  He  observes,  “It  is  so  ordinary  a principle  in  the 
administration  of  justice,  that  no  party  to  a cause  can  be 
allowed  to  use  any  means  whatsoever  to  influence  the  mind 
of  the  judge,  which  means  are  not  known  to,  and  capable  of 
being  met  and  resisted  by,  the  other  party,  that  it  is  impossi- 
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ble  fox  a moment  not  to  see  that  this  was  an  extremely  indis- 
creet mode  of  proceeding,  to  say  the  very  least  of  it.  * * 

* In  every  case  in  which  matters  are  litigated  yon  must 
attend  to  the  representations  made  on  both  sides,  and  yon 
must  not,  in  the  administration  of  justice,  in  whatever  form, 
whether  in  the  regularly  constituted  courts  or  in  arbitrations, 
whether  before  lawyers  or  merchants,  permit  one  side  to  nse 
means  of  influencing  the  conduct  and  decisions  of  the  jndge, 
which  means  are  not  known  to  the  other  side.  * * * 

Mr.  Harvey,  in  my  opinion,  wTas  acting  extremely  wrong  in 
writing  snch  a letter  to  the  arbitrator,  unless  he  sent  a copy 
of  it  to  the  other  side.  * * * This  sort  of  misconduct 
sometimes,  though  rarely,  occurs  here;  long  statements 
are  occasionally  sent  to  me  by  one  side;  but  I hand  them 
over  to  the  other  side,  and  take  care  that  no  kind  of  com- 
munication is  made  to  me  without  the  other  party  knowing 
it.  I think  the  arbitrator  should  have  done  so  with  that  let- 
ter, and  there  being  no  proof  that  it  was  ever  sent  to  Mr. 
Shilton,  I cannot  let  the  circumstance  pass  without  express- 
ing my  disapprobation.  * * * This  is  not  a matter  of 
mere  private  consideration  between  two  adverse  parties, 
but  a matter  concerning  the  due  administration  of  justice, 
in  which  all  persons  who  may  ever  chance  to  be  litigant,  in 
courts  of  justice  or  before  arbitrators,  have  the  strongest 
interest  in  maintaining  that  the  principles  of  justice  shall 
be  carefully  adhered  to  in  every  case.”  I refer  also  to  the 
cases  of  Hodgson  v.  Brown,  in  the  Bail  Court,  27  L.  T.  Rep. 
175,  and  Whittle  v.  Holmes,  29  L.  T.  Rep.  122. 

Entertaining  the  opinion  I do,  that  the  award  ought  to 
be  set  aside  on  the  ground  mentioned,  I am,  not  disposed  to 
refer  it  back  to  the  arbitrators  for  re-consideration  and  re- 
determination. 

Looking  at  the  mode  in  which  the  arbitration  was  con- 
ducted, and  the  final  conclusion  arrived  at  by  the  arbitra- 
tors, as  appears  from  the  affidavits  filed  on  both  sides,  I do 
not  think  I could  remit  the  award  to  the  arbitrators  for  re- 
consideration and  re-determination,  with  the  hope  that  they 
would  be  likely  to  arrive  at  a judicious  and  satisfactory  con- 
clusion on  the  matters  referred  to  them. 

The  rule  will  therefore  go  to  set  aside  the  award. 
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Richards,  J.,  refused  to  set  aside  a fi.  fa.  for  costs  in  ejectment  taxed 
on  a judgment  obtained  against  defendant  by  default. 

[Chambers,  December  21,  1857.] 

A summons  was  obtained  to  set  aside  the  fi.  fa.  against 
goods  in  this  cause,  and  all  proceedings  thereunder^  on  the 
ground  that  this  was  an  action  of  ejectment  in  which  judg- 
ment was  entered  against  the  defendant  by  default,  and  that 
the  Common  Law  Procedure  Act  does  not  authorise  the 
taxing  of  costs  against  the  defendant  in  ejectment  when 
judgment  is  so  obtained. 

Patterson  shewed  cause,  and  contended  that  the  applica- 
tion did  not  go  far  enough;  that  it  should  strike  at  the  root  of 
the  irregularity,  and  then  the  judgment  should  be  set  aside: 
that  the  fi.  fa.  itself  was  regular,  because  it  followed  the 
judgment,  and  if  that  were  irregular  the  defendant  should 
move  against  it — Ch.  Arch.  Prac.  1380;  Hardwick  v.  Wardle, 
4 D.  & L.  739;  Harrison  y.  Greenwood,  3 X).  & L.  353;  Morres 
v.  Barry,  1 Wils.  1,  S.  C.  2 Str.  1180.  He  argued  that  the 
proceedings  in  ejectment  being  now  between  real  parties, 
costs  could  be  recovered  as  in  any  other  action:  that  under 
the  statute  of  Gloucester  costs  could  be  recovered  in  all  cases 
where  damages  were  recoverable:  that  ejectment  being  a 
mixed  action,  damages  were  recoverable,  and  consequently 
costs.  He  referred  to  sections  231  and  260  of  the  Common 
Law  Procedure  Act,  as  also  to  the  Ejectment  Act  of  1851,  to 
shew  that  costs  might  be  taxed. 

M.  C.  Cameron,  contra.  The  practice  in  England  is  not 
to  tax  costs,  and  the  form  of  the  judgment  roll  under  the 
Common  Law  Procedure  Act,  in  entering  judgment  by 
default  in  ejectment,  does  not  mention  costs;  but  costs  are 
mentioned  in  the  form  giv£n  under  the  act  of  1851,  as  well 
as  in  the  act  itself.  The  costs  are  recovered  in  the  action 
for  mesne  profits. — Symonds  v.  Page,  1 C.  & J.  29;  Doe  v. 
Filliter,  13  M.  & W.  47;  Doe  v.  Hare,  2 Dowl.  245;  Hunter 
v.  Britts,  3 Camp.  455;  Brooke  v.  Bridges,  7 Moore  471. 
That  if  defendant  is  not  in  possession  he  should  not  appear, 
but  let  the  plaintiff  take  judgment  by  default;  and  if  he  be 
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sued  for  mesne  profits  defendant  may  shew  that  he  was  not 
in  possession  when  action  brought:  that  this  is  the  proper 
way,  when  a person  not  in  possession  is  improperly  sued  in 
ejectment,  to  avoid  the  costs. 

Patterson,  in  reply. — Harper  v.  Lowndes,  15  IT.  C.  R. 
430,  shews  that  the  proper  way  to  avoid  costs  is  to  move 
to  set  aside  the  service,  because  defendant  is  not  in  posses- 
sion. That  case  is  a strong  authority  in  favour  of  the  right 
of  the  plaintiff  to  tax  costs  in  this  action.  In  the  action  for 
mesne  profits  the  recovery  in  ejectment  would  estop  defen- 
dant from  denying  possession  or  title  in  the  plaintiff. — He 
referred  to  Wilkinson  v.  Kirby,  15  C.  B.  430,  and  Finl.  CL 
L.  P.  A.,  266,  note  b. 

Richards,  J. — In  the  last  edition  of  Chitty’s  Archbold,, 
it  is  stated,  at  page  973,  in  relation  to  the  signing  of  judg- 
ment for  want  of  appearance  in  ejectment:  “ The  Common 
Law  Procedure  Act,  1852,  does  not  enable  the  plaintiff  to 
sign  judgment  for  his  costs;  ” and  at  page  1011,  when  treat- 
ing of  the  action  of  mesne  profits,  “ The  plaintiff  may  also 
recover  as  damages  the  costs  of  the  action  of  ejectment; 
but  if  that  action  were  defended,  and  the  costs  taxed,  he 
cannot  recover  more  than  such  taxed  costs;  though,  if  the 
judgment  went  by  default  in  the  action,  he  may  recover  the 
actual  costs  of  the  judgment.” 

In  the  Hew  Practice  of  the  Common  Law,  by  Paterson 
and  others,  at  page  958,  Yol.  II.,  it  is  stated,  “ Where 
however  judgment  is  signed  for  default  of  appearance  to  the 
writ,  under  section  187  of  the  Common  Law  Procedure  Act, 
1852,  no  costs  are  given,  but  they  may  be  recovered  as 
damages  in  the  action  for  the  mesne  profits.” 

In  Finlason’s  Common  Law  Procedure  Acts,  page  266, 
note  b to  the  177th  section  of  the  English  Common  Law 
Procedure  Act  of  1852,  it  is  stated,  “ Where  the  plaintiff  is 
at  liberty,  under  this  section,  to  sign  judgment  in  default  of 
appearance,  he  must,  it  appears,  proceed  upon  that  judg- 
ment, as  directed  by  section  206,  to  tax  his  costs  and  issue 
execution,  according  to  the  practice  heretofore  used.” 

In  Markham’s  Common  Law  Procedure  Act,  in  a note  to 
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section  177,  the  editor  observes,  “ No  costs  follow  on  a judg- 
ment by  default:  the  plaintiff  must  sue  for  mesne  profits/7 

The  177th  section  of  the  English  Common  Law  Procedure 
Act  of  1852  is  like  section  No.  231  of  our  Common  Law 
Procedure  Act  of  1856,  and  provides  that  in  case  no  appear- 
ance shall  he  entered  within  the  time  appointed,  the  plaintiff 
shall  be  at  liberty  to  sign  a judgment,  that  the  person  whose 
title  is  asserted  in  the  writ  shall  recover  possession  of  the  land 
(which  may  he  in  the  form  in  schedule  A.  No.  13,  or  to  the 
like  effect). 

The  206th  section  of  the  English  act  is  not  the  same 
as  the  260th  section  of  our  statute.  Under  the  former  act 
there  is  a general  provision  that  it  should  not  he  necessary 
before  issuing  execution  upon  any  judgment  under  the  au- 
thority of  that  act,  to  enter  the  proceedings  upon  any  roll, 
but  an  incipitur  thereof  might  he  made  upon  paper,  shortly 
describing  the  nature  of  the  judgment,  according  to  the 
practice  heretofore  used,  and  judgment  may  he  thereupon 
signed,  and  costs  taxed,  according  to  the  practice  heretofore 
used. 

By  the  260th  section  of  our  act  it  is  declared,  that  “it  shall 
not  he  necessary,  before  issuing  execution  on  any  judgment 
in  ejectment  under  the  authority  of  this  act,  to  enter  the 
proceedings  upon  any  roll,  hut  an  incipitur  thereof  may  he 
made  upon  paper,  shortly  describing  the  nature  of  the  judg- 
ment according  to  the  practice  heretofore  used,  and  judg- 
ments may  thereupon  he  signed,  and  costs  taxed  and  execu- 
tion issued.” 

It  will  he  observed  that  by  our  statute  the  power  of  issuing 
execution  before  entering  judgment  is  limited  to  actions  of 
ejectment,  whilst  under  the  English  act  it  is  general.  Under 
our  act  the  incipitur  of  roll  is  shortly  to  describe  the  judg- 
ment according  to  the  practice  heretofore  used,  and  judg- 
ment may  thereupon  he  signed,  and  costs  taxed  and  execution 
issued;  while  in  the  English  act  the  words  are,  “ and  judg- 
ment may  thereupon  he  signed,  and  costs  taxed  and  execution 
issued,  according  to  the  practice  heretofore  used.” 

The  form  for  judgments  appended  to  the  section  in  both 
acts  is  the  same,  and  makes  no  mention  of  costs. 
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On  the  whole  I am  not  prepared  to  set  aside  this  fi.  fa.,  hut 
as  I understand  that  chief  Justice  Draper  has  made  an% 
order  like  that  sought  for  by  defendant  (a),  I will  discharge 
the  summons,  without  costs  (b). 


Hall  y.  William  Yuill  and  James  Yuill. 

Ejectment — Defendant  not  in  possession — Practice — Judgment  by  default — 

Costs. 

Where  a person  is  made  defendant  in  ejectment  who  is  not  in  pos- 
session and  claims  no  right  to  the  land,  he  is  entitled  on  applica- 
tion to  have  his  name  struck  out. 

Held,  per  Draper,  C.  J.,  that  a plaintiff  in  ejectment  cannot  tax  costs 
on  a judgment  obtained  by  default.  Per  Richards,  J.,  that  he  is 
entitled  to  do  so. 

[Common  Pleas,  M.  T.  1858.] 

On  the  22nd  of  September,  1858,  an  order  was  made  in 
this  cause  by  Burns,  J.,  discharging  with  costs  a summons, 
which  called  on  the  plaintiff  to  shew  cause  why  William 
Yuill  should  not  be  freed  from  acting  as  a defendant  in  this 
cause,  and  why  all  further  proceedings  against  him  should 
not  be  stayed,  and  why  the  plaintiff  should  not  pay  the  costs 
of  the  application,  and  of  any  prior  proceedings  which  Wil- 
liam Yuill  migh4  be  liable  for  in  this  suit. 

In  Michaelmas  Term,  Deacon  obtained  a rule  nisi  to 
rescind  the  above  order,  and  to  discharge  and  relieve  Wil- 
liam Yuill  from  being  a defendant  in  this  cause,  and  to 
strike  his  name  out  of  the  proceedings,  on  the  ground  that 
at  the  time  of  the  commencement  of  this  suit,  he,  the  said 
William  Yuill,  was  not  in  any  way  in  possession  of  the 
premises  mentioned  in  the  summons  in  ejectment  in  this 
cause,  nor  had  he  any  interest  therein.  Or  why  the  judg- 
ment by  default  against  the  said  William  Yuill,  signed  on 
the  25th  of  September,  1858,  should  not  be  set  aside,  and 
William  Yuill  be  permitted  to  defend. 

The  facts  appeared  to  be  these:  on  the  31st  of  August, 


(a)  In  Bleecker  v.  Campbell,  reported  in  4 U.  C.  L.  J.  136, 
(&)  See  the  next  two  cases. 
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1858,  the  plaintiff  sued  out  an  ejectment  summons  addressed 
to  both  defendants,  in  which  the  plaintiff  claimed  a right  to 
the  west  half  of  lot  number  16,  in  the  3rd  concession  of  Lan- 
ark: a copy  was' served  on  defendant,  William  Yuill,  on  the 
1st  of  September,  1858: — that  William  Yuill  had,  on  the  2nd 
of  October,  1851,  absolutely  disposed  of  the  said  land,  and 
all  his  interest  therein,  for  valuable  consideration,  to  the 
other  defendant,  and  conveyed  the  same  to  him  in  fee  sim- 
ple, and  surrendered  the  entire  possession  of  the  land  to  the 
other  defendant,  who  entered  into  possession  and  had  ever 
since  held  the  same  exclusively;  and  William  Yuill  swore, 
in  an  .affidavit  made  on  the  11th  September,  1858,  that  since 
such  surrender  of  possession  in  October,  1851,  he  had  never 
been  in  possession  of  the  premises  or  of  any  part  thereof, 
and  had  had  no  interest,  &c.,  therein,  and  that  he  believed  the 
plaintiff  knew  he  was  not  in  possession:  that  his  usual  place 
of  abode  for  thirty  eight  years  had  been  and  still  was  on  the 
Avest  half  of  lot  number  21,  in  the  3rd  concession  of  Lanark, 
and  that  the  other  defendant,  since  October,  1851,  had  had 
exclusive  possession  of  the  premises  sought  to  be  recovered. 
The  plaintiff  swore,  in  reply  to  this,  that  the  defendant 
William  Yuill  had  defended  a previous  action  of  ejectment 
brought  against  him  alone  for  the  same  premises,  and  that 
at  the  time  of  commencing  this  action  he  believed  William 
Yuill  was  in  actual  possession  by  himself  or  his  tenant,  and 
claimed  title  to  the  same. 

On  the  24th  of  September,  1858,  the  defendant  William 
Yuill  made  a further  affidavit,  stating,  in  addition  to  his 
former  statement,  that  the  defendant  James  had,  on  thei 
16th  of  September,  entered  an  appearance  defending  for  the 
whole:  that  on  the  21st  of  August,  1851,  the  plaintiff 
brought  an  ejectment  for  the  recovery  of  the  same  premises, 
and  a copy  of  the  declaration  and  notice  thereon  were  served 
on  John  Yuill,  then  tenant  to  defendant  William  Yuill: 
that  the  defendant  William  Yuill  entered  into  a consent 
rule  as  landlord,  and  defended  that  action,  which  was  tried 
on  the  30th  of  September^  1851,  and  ended  in  a verdict  for 
the  defendant  therein,  and  final  judgment  was,  on  the  8th 
of  April,  1852,  entered  for  him:  that  the  plaintiff  in  this 

16  PRAC.  2. 
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and  in  that  suit  is  the  same  person,  and  that  the  costs  of 
that  defence  (£30  Is.)  were  unpaid:  that  having  conveyed 
(as  above  stated)  the  premises  to  the  other  defendant,  in 
October,  1851,  he  was  advised  and  believed  he  could  not  pro- 
perly appear  and  defend  this  action,  as  he  had  neither  title 
nor  possession,  such  appearance  being  understood  and 'taken 
as  an  admission  of  possession,  and  as  offering  a defence 
thereof.  It  further  appeared  by  affidavit  (sworn  on  the  16th 
of  November,  1858),  that  judgment  for  default  of  appearance 
was  signed  by  the  plaintiff  against  William  Yuill,  one  of  the 
above  named  defendants,  on  the  25th  of  September,  1858, 
and  notice  of  trial  in  the  cause,  entitled  against  both  defend- 
ants, was  served  on  the  same  day,  though  afterwards  counter- 
manded. 

Jackson  shewed  cause,  citing  in  support  of  the  judge’s 
order,  1 Stark  Ev.  148,  Ed.  of  1842. 

Secs.  220,  231,  267  of  the  C.  L.  P.  A.,  1856,  were 
referred  to. 

Draper,  C.  J. — The  direction  in  the  statute  is  clear 
enough.  The  writ  is  to  be  addressed  to  the  party  in  posses- 
sion by  name.  It'  is  further  to  be  addressed  generally — i.e., 
not  by  name — to  all  persons  entitled  to  defend  the  possession 
of  the  property  claimed. 

The  command  of  the  writ  is  to  those  named,  and  those 
entitled  to  defend  the  possession,  to  appear  to  defend,  and 
it  informs  them  that  in  default  of  appearance  within  six- 
teen days  of  the  service,  judgment  may  be  signed,  and  they 
turned  out  of  possession. 

A person  not  named  may  appear  and  defend,  on  shewing 
by  affidavit  that  he  is  in  possession  of  the  land,  by  himself 
or  his  tenant. 

If  an  appearance  be  entered  by  a person  not  in  possession 
by  himself  or  his  tenant,  the  court  or  a judge  may  strike 
such  appearance  out. 

Such  an  application  would  generally  come  from  the  claim- 
ant in  the  writ,  for  the  party  who  so  appears  does  so  to 
prevent  the  claimant  from  obtaining  possession.  But  it 
may,  I apprehend,  come  from  the  claimant,  who  has  by 
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mistake  inserted  the  name  of  some  person  as  tenant  who  in 
fact  is  not  in  possession. 

Here,  however,  the  application  comes  from  a party  named 
in  the  writ,  who  denies  that  he  is  or  was  at  the  commence- 
ment of  the  suit,  or  for  years  before,  in  possession,  or  that 
he  has  any  claim  to  or  interest  in  the  lot.  He  shews  him- 
self to  be  in  such  a situation  that  were  he  not  named  in  the 
writ  he  could  not,  according  to  the  express  terms  of  the  act, 
and  of  cases  decided  under  it,  be  allowed  to  appear  and 
defend. 

The  claimant  does  not  deny  the  truth  of  the  statement. 
He  only  shews  that  in  1851,  as  it  turns  out,  the  same  party 
successfully  defended  an  ejectment  brought  by  him,  and 
that  when  he  brought  this  action  he  "believed  he  was  in  pos- 
session in  person  or  by  his  tenant,  and  claimed  title  to  the 
same.  But  he  resists  the  defendants  name  being  struck 
out,  though  he  now  learns  how  the  matter  stands — with  what 
object  does  not  appear,  unless  he  may  expect  thereby  to 
prevent  this  defendant  being  a witness  for  the  other. 

If  this  defendant  had  appeared  to  the  writ,  and  the  claim- 
ant had  sustained  his  title,  he  would  have  recovered  judg- 
ment with  costs.  He  does  not  desire  to  dispute  the  claim- 
ant’s right;  he  repudiates  all  interest  in  the  question;  there- 
fore he  does  not  desire  to  appear.  But  by  not  appearing, 
and  having  been  named  in  the  writ,  the  plaintiff  is,  I appre- 
hend, entitled  to  sign  judgment  as  respects  him,  for  he  is 
assumed,  being  so  named,  to  be  in  possession. 

I do  not  apprehend  that  such  a judgment  would  entitle 
the  claimant  to  tax  costs  on  entering  it,  agaifist  a defendant 
not  appearing.  For  the  261st  section  enacts  that  the  effect 
of  judgment  in  ejectment  shall  be  the  same  as  that  of  a 
judgment  in  ejectment  obtained  before  the  passing  of  the 
act  13  & 14  Vic.,  ch.  57 — in  other  words,  as  I understand 
this  section  as  applicable  to  the  case  before  us,  such  a judg- 
ment would  have  the  same  effect  as  one  against  the  casual 
ejector  under  the  old  practice.  (&) 

But  be  the  consequences  of  a judgment  by  default  ever 
so  trifling,  the  defendant  here  complains  that  he  has  been 


(a)  See  the  next  and  the  last  case. 
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named  in  the  writ,  contrary  to  the  express  provisions  of  the 
act,  and  the  plaintiff  does  not  deny  it.  Has  not  the  defend- 
ant a right  to  say,  “I  do  not  dispute  your  right  to  posses- 
sion, therefore  I will  not  appear — I was  not  and  am  not  in 
possession,  therefore  you  have  no  right  to  name  me  in  yonr 
writ,  and  sign  judgment  as  against  me  because  I do  not 
appear?”  I think,  therefore,  so  much  of  this  rule  as  extends 
to  striking  out  his  name  from  all  the  proceedings  should  be 
made  absolute  with  costs,  and  that  so  much  of  the  judge’s 
order  as  directs  this  defendant  to  pay  costs  should  also  be 
rescinded.  The  defendant  was  guilty  of  no  delay  in  apply- 
ing for  this  relief,  to  which  I think  he  was  entitled. 

I have  considered  the  language  of  Maule  and  Crowder,  J. 
J.,  in  the  case  of  Wilkinson  v.  Kirby  (15  C.  B.  430),  in 
reference  to  the  effect  of  the  Common  Law  Procedure  Act 
in  England.  That  language  must  be  applied  to  the  subject 
matter  of  the  judgment,  which  was,  whether  the  tenant  in 
possession,  who  had  allowed  judgment  to  go  against  her  by 
default,  was  not,  in  an  action  for  mesne  profits,  estopped 
from  denying  the  title  of  the  plaintiff  in  ejectment,  from  the 
day  on  which  his  right  to  possession  was  alleged  to  accrue, 
or  from  the  teste  of  the  ejectment  summons.  I agree  in 
that  judgment;  but  it  does  not  appear  to  me  necessarily  to 
follow  that  a party  who  does  not  appear,  and  who  never  was 
in  possession,  or  who  quits  possession  immediately  on  being 
served  with  the  writ,  is  liable  to  the  costs  of  the  ejectment. 

Richards,  J. — I think  it  quite  right  that  the  rule  should 
be  made  absolute  to  the  extent  of  striking  out  the  name  of 
William  Yuill  from  all  the  proceedings,  with  costs.,  and  also 
to  rescind  the  judge’s  order  so  far  as  it  directs  Yuill  to  pay 
costs. 

I am  not  prepared,  however,  to  say,  when  a writ  in  eject- 
ment is  directed  to  and  served  on  the  tenant  in  possession, 
who  permits  judgment  to  be  signed  by  default,  that  the 
plaintiff  is  not  in  this  country  at  liberty  to  tax  costs  against 
the  defendant  and  issue  execution  therefor. 

By  section  177,  of  the  English  Common  Law  Procedure 
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Act  of  1852,  section  231  of  our  Common  Law  Procedure 
Act  of  1856;  it  is  provided,  in  relation  to  proceedings  in 
ejectment,  “In  case  no  appearance  shall  be  entered  into 
within  the  time  appointed,  or  if  an  appearance  be  entered, 
but  the  defence  be  limited  to  part  only,  the  plaintiff  shall 
be  at  liberty  to  sign  a judgment  that  the  person  whose  title 
is  asserted  in  the  writ  shall  recover  possession  of  the  land, 
or  the  part  thereof  to  which  the  defence  does  not  apply/' 
which  judgments  respectively  may  be  according  to  the  forms 
in  the  schedule  A,  Ho.  13  & 14.  The  forms  say  nothing 
about  costs.-  Mr.  Finlason,  in  his  work  on  the  Common  Law 
Procedure  Acts,  note  b to  this  section,  says,  “Where  the 
plaintiff  is  at  liberty,  under  this  section,  to  sign  judgment  in 
default  of  appearance,  he  must,  it  appears,  proceed  upon  that 
judgment  as  directed  by  section  206  ” of  the  English  Act, 
(260  of  our  statute)  “ to  tax  his  costs,  and  issue  execution 
according  to  the  practice  heretofore  used."  Mr.  Markham, 
in  his  work  on  the  same  statute*  in  reference  to  this  section 
says,  “Ho  costs  follow  on  a judgment  by  default;  the  plain- 
tiff must  sue  for  mesne  profits.”  Section  260  of  our  Com- 
mon Law  Procedure  Act,  of  1856,  declares  that  formal  entry 
of  proceedings  on  the  roll  in  ejectment  shall  not  be  neces- 
sary for  purposes  of  execution  under  that  act,  but  an  incipi- 
tur thereof  may  be  made,  and  judgment  may  thereupon  be 
signed,  and  costs  taxed  and  execution  issued:  provided,  that 
proceedings  may  be  entered  on  the  roll  whenever  it  may 
become  necessary. 

In  practice  it  is  necessary  to  direct  the  writ  to  the  parties 
in  possession,  and.  the  ordinary  affidavit  of  service  in  eject- 
ment states  that  “ the  said  C.  D.,  at  the  time  of  the  said 
service,  was  tenant  in  possession  of  the  premises  described 
in  the  said  writ.”  If  then  the  writ  must  be  directed  to  and 
served  on  the  tenant  in  possession  of  the  premises,  what 
hardship  is  there  in  making  him  liable  for  the  trifling  costs 
of  the  proceedings  to  turn  him  out  of  possession,  when  in  a 
great  majority  of  cases  he  would  not  only  be  compelled  to 
pay  these  costs,  but  wQuld  be  liable  to  the  additional  costs  in 
an  action  for  mesne  profits?  If  any  party  is  improperly  named 
as  a defendant  in  the  writ,  who  is  not  in  possession  of 
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the  premises,  he  may  apply  to  the  court  or  a judge  to  have 
his  name  struck  out  of  the  proceedings,  and  in  this  way  he 
will  avoid  the  costs.  If  he  do  not  do  this,  hut  permits  judg- 
ment by  default,  according  to  the  authority  of  Wilkinson  v. 
Kirby  (15  C.  B.  430),  even  though  he  do  not  appear  to  the 
writ  of  ejectment,  he  will  be  estopped,  in  an  action  for  mesne 
profits,  from  denying  that  the  plaintiff  was  entitled  to  the 
possession  at  the  time  the  ejectment  was  brought  and  thence- 
forward. 

At  the  time  our  Common  Law  Procedure  Act  was  passed 
we  had  abolished  the  old  form  of  action  of  ejectment,  and 
the  proceeding  was  commenced  in  the  name  of  the  real 
plaintiff  against  the  party  in  possession  by  name.  Then  the 
plaintiff  could  recover  and  tax  his  costs  against  the  defen- 
dant, as  well  when  he  failed  to  appear  as  when  judgment 
was  recovered  under  a verdict.  I see  nothing  in  the  English 
act  of  1852,  or  our  own  of  1856,  to  restrain  the  entry  of 
judgment  for  costs  when  judgment  is  entered  for  default  of 
defendant’s  appearance.  It  is  true  the  form  for  judgment 
does  not  mention  the  costs,  but  if  the  statute  itself  allowed 
them,  the  omission  in  the  form  would  not  prevent  judgment 
being  entered  therefor.  I think  the  260th  section  of  our 
act  permits  this  taxation  of  costs  on  the  entry  of  judgment 
when  the  defendant  does  not  appear  in  ejectment.  I see  no- 
thing in  the  statute  forbidding  it;  the  balance  of  convenience 
is  in  its  favor,  and  it  is  more  in  unison  with  the  practice 
“ heretofore  used  in  this  province  99  to  allow  it;  and  I am 
therefore  of  opinion  it  should  be  permitted.  It  is  the  policy 
of  the  law  to  assimilate  the  action  of  ejectment  in  practice 
as  nearly  as  may  be  to  personal  actions.  It  may  be  so 
assimilated  in  this  respect  very  conveniently,  and  I think 
on  the  whole  most  advantageously. 

In  the  case  referred  to  in  15  C.  B.,  Maule,  J.,  observes, 
“ The  difference  which  formerly  existed  between  actions  of 
ejectment  and  other  actions  exists  no  longer:  the  Common 
Law  procedure  Act  puts  all  on  the  same  footing;  and  the 
fact  of  the  plaintiff’s  title  having  been  determined  in^an 
action  of  ejectment,  the  result  is  the  same  as  if  it  had  been 
determined  in  any  other  form  of  action.”  Crowder,  J., 
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remarks,  “ I agree  with  my  brother  Maule  in  thinking  that 
the  168th  and  170th  sections  of  that  statute  place  the  par- 
ties, with  respect  to  judgment  by  default  in  ejectment,  in 
precisely  the  same  position  as  the  parties  in  any  other  forms 
of  action” 

On  the  whole,  though  prepared  to  concur  in  the  conclusion 
arrived  at  by  his  lordship  the  Chief  Justice,  I differ  as  to 
the  view  he  takes  of  the  rights  of  a plaintiff  in  ejectment  to 
tax  costs  on  judgment  by  default  when  the  defendant  does 
not  appear. 

Hagarty,  J.,  was  absent  during  this  term. 

Rule  accordingly,  (a) 


White  v.  Cochlin. 

Ejectment — Oosts. 

A plaintiff  in  ejectment  is  not  entitled  to  costs  on  a judgment  ob- 
tained by  default. 

[Queen’s  Bench,  M.  T.,  1858.] 

Ejectment. — Burns,  for  the  plaintiff,  applied  for  an  order 
on  the  Master  to  tax  the  plaintiff  his  costs  up  to  the  judg- 
ment by  default. 

He  moved  this  on  affidavit,  stating  that  judgment  by 
default,  for  part  of  the  land  claimed,  had  been  signed,  and 
a writ  of  hah.  fac.  issued  thereon:  that  as  to  the  rest  of  the’ 
land  claimed,  the  plaintiff  was  nonsuited  upon  the  trial: 
that  the  deponent  believed  the  defendant  had  taxed  his  costs, 
and  issued  execution  for  them,  and  that  the  Master  refused 
to  tax  to  the  plaintiff  any  costs  on  the  judgment  by  default. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

It  is  plain  that  when  the  old  system  of  proceeding  by 
action  in  ejectment  against  a fictitious  defendant  was  abo- 
lished, the  new  act  14  & 15  Vic.,  ch.  114,  subjected  the 
defendant,  who  was  no  longer  to  be  an  imaginary  person,  to 
payment  of  costs  when  he  suffered  judgment  to  be  entered 
against  him  by  default,  in  the  same  manner  as  defendants  in 


(a)  See  the  last  two  cases. 
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other  actions  were  subject  to  costs  in  the  like  case.  The 
fifth  clause  and  schedule  A,  taken  together,  shew  that  clearly. 

It  was  probably  found  or  apprehended  that  injustice  might 
happen  in  some  such  cases,  at  least  in  the  absence  of  pro- 
visions to  guard  against  it,  and  that  may  have  been  one  of 
the  reasons  for  repealing  that  act,  and  giving  to  us  instead 
the  system  established  in  England  by  the  Common  Law 
Procedure  Act  of  1852,  with  some  differences  which  do  not 
seem  to  touch  this  question. 

Now  the  231st  clause  of  our  Common  Law  Procedure  Act, 
which  gives  us  the  present  English  system  in  its  main  fea- 
tures, is  a literal  copy  of  the  177th  clause  of  the  English 
Common  Law  Procedure  Act  of  1852,  which  makes  provision 
for  signing  judgment  by  default  in  ejectment  for  want  of 
appearance  to  the  writ.  So  also  the  260th  clause  of  our 
Common  Law  Procedure  Act  is  in  effect  the  same  as  the 
206th  clause  of  the  English  act  of  1852. 

The  language  of  these  last  mentioned  clauses  would  seem 
to  entitle  the  plaintiff  to  tax  his  costs  in  cases  of  judgment 
by  default  as  well  as  in  others,  and  it  does  not  appear  to.  us 
that  the  261st  clause  of  our  statute  affects  this  question:  it 
merely  lavs  down  the  effect  of  the  judgment,  meaning,  we 
think,  as  regards  its  being  or  not  being  conclusive  upon  the 
question  of  right  to  the  land,  or  even  of  right  to  the  pos- 
session. 

As  the  new  practice,  both  here  and  in  England,  is  intro- 
duced by  clauses  in  the  very  same  words,  as  regards  judg- 
ments by  default,  we  have  to  consider  what  has  been  the 
practice  in  England  under  those  clauses,  and  on  examination 
it  seems  that  the  plaintiff  is  not  held  entitled  to  his  costs. 
Mr.  Archhold,  in  his  Practice,  as  edited  by  Chitty,  page  973, 
expressly  states  that  the  Common  Law  Procedure  Act  of  1852 
does  not  enable  the  plaintiff  to  sign  judgment  for  his  costs. 

Mr.  Gray,  in  his  treatise  on  costs,  takes  the  same  view  of 
the  statute;  and  it  would  seem  to  he  so  intended  by  the  legis- 
lature, for  in  the  several  clauses  relating  to  judgment  ob- 
tained in  ejectment  after  trial  or  by  confession,  &c.,  mention 
is  expressly  made  of  costs,  and  so  in  the  forms  given  of  the 
judgment,  while,  both  in  the  English  statute  and  in  ours,  the 
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form  of  judgment  by  default  in  ejectment  given  in  the  sche- 
dule is  simply  that  the  plaintiff  shall  recover  possession  of 
the  land,  saying  nothing  of  costs.  And  as  the  process  served 
is  precisely  the  same  in  form  in  both  countries,  there  is 
no  reason  why  we  should  not  conform  to  the  English  con- 
struction, as  we  understand  the  Court  of  Common  Pleas  in 
this  Province  has  determined  to  do,  in  a late  case  in  which 
this  point  arose  (u),  though  not,  we  believe,  without  a differ- 
ence of  opinion,  for  which  we  can  see  what  appears  to  us  to 
be  sufficient  reason,  for  without  some  provision  to  compel 
the  person  served  with  the  writ  to  disclaim  all  title,  and  to  go 
out  of  possession  within  a certain  number  of  days,  at  the 
peril  of  paying  the  costs  of  the  proceeding,  the  plaintiff  does 
not  seem  to  be  justly  dealt  with  by  in  being  prevented  from 
taxing  his  costs  as  in  other  cases  of  judgment  by  default. 

We  decline  to  make  the  order  moved  for. 

Ferrie  et  al.  v.  McDiarmid/ 

Action  on  judgment — Arrest— Previous  fi.  fa. — Non-joinder. 

The  plaintiff  having  obtained  a judgment  against  defendant  and  C., 
and  issued  a fi.  fa.  upon  it,  which  remained  in  the  sheriff’s  hands, 
brought  an  action  on  the  judgment  against  defendant  alone,  and 
arrested  him  under  a capias.  Richards,  J.,  refused  to  set  aside  the 
arrest,  or  stay  proceedings,  but  left  defendant  to  plead  the  non- 
joinder and  the  proceedings  under  the  fi.  fa. 

[Chambers,  November,  1857.] 

0'4‘ 

In  this  case  a summons  was  obtained,  calling  on  the 
plaintiffs  to  shew  cause  why  the  writ  of  capias,  and  all  pro- 
ceedings had  thereon  in  the  cause,  and  the  arrest  of  the  de- 
fendant, should  not  be  set  aside,  on  the  ground  that  the 
affidavit  to  arrest  shewed  a cause  of  action  against  the  defen- 
dant and  one  Cave,  jointly,  whilst  this  action  was  against 
defendant  alone,  and  the  cause  of  action  was  a judgment 
previously  obtained  by  the  plaintiffs  against  the  defendant 
and  the  said  Cave,  which  judgment  was  still  in  force,  and 
on  which  two  writs  of  execution  against  their  goods  had  been 
issued,  and  were  still  in  the  sheriffs  hands,  on  which  their 
goods  were  seized  and  held;  or  why  all  proceedings  should 
not  be  stayed,  on  the  said  grounds,  or  on  all  or  any  of  them, 
or  such  other  relief  granted  as  might  be  ordered. 

(a)  See  the  case  referred  to,  ante  page  242.  It  was  not  neces- 
sary there  to  decide  the  point,  but  the  Chief  Justice  and  Mr.  Justice 
Richards  expressed  different  opinions. 
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McAlpine  shewed  cause,  and  contended,  that  as  to  proceed- 
ing against  one  of  two  joint  debtors,  defendant  could  plead  in 
abatement;  at  all  events,  it  was  not  shewn  that  the  other 
party  in  the  judgment  was  in  the  country.  The  defendant 
was  the  maker  of  the  note,  and  Cave  the  indorser,  and  al- 
though sued  in  one  action  for  convenience  sake,  the  liability 
was  not  in  the  nature  of  a joint  one.  To  shew  that  issuing 
a fi.  fa.  was  no  satisfaction  unless  the  amount  was  made,  he 
referred  to  Pehlo  v.  Gallias,  4 Moore  163. 

W.  H.  Burns,  contra,  contended  that  the  affidavit  to  hold 
to  bail  included  the  amount  indorsed  on  the  fi.  fa.,  as  well  as 
the  costs  of  these  writs,  and  if  the  plaintiffs  had  a right  to 
arrest  for  the  amount  of  judgment,  they  could  not  for  their 
costs:  that  proceedings  ought  to  be  stayed  until  the  return 
of  the  fi.  fa.  goods,  for  the  amount  might  be  made  from 
them:  that  the  writ  of  capias  should  have  been  against  both 
the  parties,  defendants  in  the  original  judgment. — ‘He  re- 
ferred to  Chisholm  v.  Ward,  Draper’s  Reports,  490. 

Richards,  J. — In  Miller  v.  Parnell  (6  Taunt.  370)  the 
Court  of  Common  Pleas  held  that  if  the  sheriff  makes  a 
seizure  under  a fi.  fa.  the  plaintiff  cannot  take  the  defen- 
dant in  execution  under  a writ  of  capias  ad  satisfaciendum 
until  the  writ  of  fi.  fa,  is  returned,  though  he  abandons  the 
seizure  of  the  goods.  In  pronouncing  judgment  the  court 
observe,  “ So  far  as  the  defendant  is  concerned,  the  goods,  to 
the  extent  of  their  value,  have  been  levied;  and  the  question 
is,  whether  the  plaintiff,  after  taking  them  may  change  his 
mind,  and  sue^  out  a writ  of  capias  ad  satisfaciendum  with- 
out returning  his  former  writ.  If  this  might  be  it  would 
confer  a power  which  might  be  much  abused.  If  the  fi.  fa. 
be  returned  there  is  something  to  bind  the  plaintiff,  and  to 
limit  for  how  much  he  shall  have  the  body,  by  shewing  how 
much  he  has  already  gotten.  If  a plaintiff  might  take  goods 
under  a fi.  fa.,  and  hold  them  a month,  or  the  greater  part 
pf  the  long  vacation,  and  then  change  his  mind  and  say: 
‘I  will  not  sell,  but  will  take  the  body  of  the  defendant 
under  a capias  ad  satisfaciendum,’  it  might  be  the  engine  of 
very  great  oppression.  The  plaintiff  may,  by  the  practice 
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of  the  court,  sue  out  both  these  processes  together,  if  he  will, 
and  may  use  either  one  or  the  other,  as  he  sees  advisable; 
but  by  using  the  fieri  facias  first  he  makes  his  election,  and 
after  having  so  elected,  he  cannot  use  the  other  process  till 
after  the  return  of  the  first.  We  therefore  think  that  this 
writ  of  capias  ad  satisfaciendum,  being  sued  out  after  the 
writ  of  fieri  facias  had  issued,  and  after  the  sheriff  had  taken 
the  goods  under  it,  and  before  its  return,  cannot  be  sup- 
ported.” 

This  reasoning,  I should  think,  would  apply  with  equal 
force,  where,  instead  of  issuing  a ca.  sa.,  the  plaintiff  chose 
to  arrest  the  defendant  in  an  action  on  the  judgment;  but 
in  Green  v.  Elgie  (1  Dowl.  344)  the  Court  of  Queen’s  Bench 
decided  that  if  a fi.  fa.  on  a judgment  have  been  executed, 
but  not  returned,  and  the  defendant  is  arrested  in  an  action 
on  the  judgment,  the  court  will  not  set  aside  the  arrest. 
Counsel  in  argument  stated,  “ I find  no  case  in  which  it  has 
been  expressly  decided  that  an  arrest  on  a judgment  after  a 
fi.  fa.  had  issued  but  not  returned  is  irregular.  But  there 
are  various  cases  in  which  the  court  have  holden  that  a ca. 
sa.  cannot  be  issued  after  a fi.  fa.  has  been  issued  until  the 
latter  writ  has  been  returned.”  Parke,  J.,  observed,  in 
reference  to  a ca.  sa.:  “There  the  defendant  could  not  have 
pleaded  the  facts  of  the  levy;  but  here  you  may  plead  it  as  a 
good  defence  to  the  action,  if  the  whole  debt  has  been  levied, 
or  a defence  so  far  as  the  sum  levied  extends.  We  therefore 
in  such  a case  are  not  in  the  habit  of  interfering  summarily.” 
Lord  Tenterden  observed,  “ I think  there  is  nothing  in  the 
objection  that  this  action  should  not  have  been  commenced 
until  after  the  return  of  the  fi.  fa.  It  would  have  been 
necessary  that  the  fi.  fa.  should  have  been  returned  before  a 
ca.  sa.  could  have  issued,  but  the  not  returning  it  is  no  ground 
for  setting  aside  the  proceedings  as  irregular.  The  defen- 
dant may  plead  the  fact  of  a certain  sum  having  been 
levied,  and  may,  according  to  its  amount,  give  a complete 
or  partial  answer  to  the  action.”  In  Holmes  v.  Hewlands 
(5  Q.  B.  367)  Lord  Denman  observes,  “It  was  contended  that 
the  scire  facias  in  this  respect  resembled  an  action  of  debt 
on  the  judgment,  to  which  a fieri  facias  under  the  original 
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judgment  may  be  pleaded,  and  in  which,  therefore,  the  writ 
will  not  be  set  aside  for  irregularity  on  the  ground  off  a fieri 
facias  having  been  issued  on  the  judgment,  but  not  returned. 
That  we  think  is  a sound  view.  To  a fieri  facias  or  a capias 
ad  satisfaciendum  the  defendant  has  no  opportunity  of  plead- 
ing; the  court  therefore  requires  that  there  shall  be  a return, 
shewing  what  has  been  done,  before  new  process  is  allowed 
to  issue.  But  this  principle  does  not  hold  where  when  re- 
course is  had  to  a proceeding  which  is  in  effect  a new  action, 
and  where  the  defendant  may  defend  himself  by  pleading 
what  has  been  done  under  the  original  judgment;  and  especi- 
ally since  a seizure  under  the  former  writ  constitutes  a good 
defence  to  the  scire  facias,  though  the  sheriff  has  not  re- 
turned the  writ,  nor  the  plaintiff  been  satisfied.” 

This  case  being  in  point  decides  this  application.  The 
defendant  may  plead  the  non-joinder  of  the  co-defendant 
and  the  facts  as  to  the  fi.  fa.,  if  he  thinks  proper. 


Carscallen  v.  Moodie  et  al. 

C.  L.  P.  A.,  sec.  151 — Twenty  days'  notice — Trial  by  proviso. 

Defendants’  attorney  gave  twenty  days'  notice  ot  trial  to  the  plaintiff,  as 
under  the  C.  L.  P.  A,,  sec.  151,  and  afterwards  gave  a notice  of  trial 
by  proviso  for  the  same  assizes,  where  the  plaintiff  not  appearing  was 
non-suited. 

Held,  regular,  for  the  first  notice  was  not  one  intended  by  the  151st  sec- 
tion, and  if  it  had  been,  defendants  could  still  give  the  notice  of  trial 
by  proviso. 

[Practice  Court,  M.  T.,  1857.] 

G.  E.  Henderson  moved  for  a rule  to  shew  cause  why  the 
nonsuit  entered  in  this  cause  should  not  be  set  aside  with 
costs,  on  the  following  grounds: — 

1st.  That  defendants’  attorney  gave  twenty  days’  notice 
to  bring  the  issue  on  to  be  tried  pursuant  to  the  151st  sec- 
tion of  the  Common  Law  Procedure  Act  of  1856,  and  sub- 
sequently entered  a record  in  this  cause  for  trial  at  the  last 
assizes  for  the  county  of  Hastings,  and  the  plaintiff  not 
appearing  was  nonsuited,  contrary  to  the  practice  and  the 
statute. 

It  appeared  from  the  affidavits  filed,  that  on  the  3rd  of 
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September  last,  defendants’  attorney  notified  the  plaintiff’s 
attorney  to  take  a term’s  notice  of  defendants’  intention  to 
proceed  to  trial  at  the  then  next  assizes  to  be  holden  for  the 
county  of  Hastings  after  the  then  present  Trinity  Term,  and 
at  the  same  time  he  served  him  with  another  notice,  as  fol- 
lows: “Take  twenty  days’  notice  of  trial,  pursuant  to  the 

151st  section  of  the  Common  Law  Procedure  Act  of  1856, 
to  be  holden  at  the  court  house  in  the  town  of  Belleville,  in 
the  county  of  Hastings,  in  and  for  the  said  county,  on  Mon- 
day, the  12th  day  of  October  next,  at  the  hour  of  twelve  of 
the  clock  noon  of  that  day. 

On  the  third  of  October,  1857,  the  defendants’  attorney 
gave  notice  of  trial  by  proviso,  for  the  next  assizes,  to  be 
holden  at  the  court  house  in  Belleville,  on  the  12th  of  Octo- 
ber, 1857,  and  served  the  issue  book  on  him  at  the  same  time. 
Defendants’  attorney  stated  in  his  affidavit  that  he  was  anxi- 
ous to  dispose  of  the  issues  in  this  cause,  and  gave  that  as  his 
reason  for  giving  notice  of  trial  by  proviso. 

Vankoughnet  shewed  cause,  and  contended  that  the  151st 
section , did  not  prevent  a defendant  from  giving  notice  of 
trial  by  proviso,  and  bringing  the  cause  down  to  .trial  in  that 
way.  That  in  this  case  there  was  a regular  notice  of  trial 
given  by  proviso,  and  that  this  was  a waiver  of  notice  pre- 
viously given  requiring  the  plaintiff  to  bring  the  case  to  trial. 

G-.  E.  Henderson,  contra,  argued  that  the  defendants  could 
not  abandon  their  notice  by  which  they  limited  their  pro- 
ceedings to  the  151st  section.  That  although  in  England 
a case  may  still  be  taken  down  to  trial  by  proviso,  yet  the 
section  of  our  act  is  different,  and  the  mode  therein  pointed 
out  for  forcing  a party  to  trial  is  intended  to  be  a substitute 
for  trial  by  proviso. 

Richards,  J. — The  notice  given  by  defendants’  attorney 
to  the  plaintiff  of  twenty  days’  notice  of  trial,  under  the 
151st  section  of  the  Common  Law  Procedure  Act,  is  in  fact 
not  a notice  under  that  section.  By  that  section,  if  a de- 
fendant wishes  under  it  to  compel  a plaintiff  to  proceed,  he 
may  give  notice  to  him  to  bring  the  issue  on  to  be  tried  at 
the  assizes  next  after  the  expiration  of  the  twenty  days 
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mentioned  in  the  notice,  and  if  the  plaintiff  fails  to  do  so, 
then  defendant  may  enter  his  suggestion  and  sign  judgment 
for  his  costs.  A notice  by  a defendant  to  a plaintiff  to  take 
twenty  days’  notice  of  trial  pursuant  to  that  section,  would 
hardly  justify  the  entry  of  the  suggestion  referred  to,  that  the 
plaintiff  had  failed  to  proceed,  haying  been  duly  required  to 
do  so.  The  section  contemplates  the  giving  of  a notice  of 
trial  by  the  plaintiff  after  he  has  been  required  to  do  so.  I 
see  nothing  in  the  statute  to  deprive  a party  of  his  right  to 
bring  a cause  down  to  trial  by  proviso.  It  is  not  denied 
that  defendant  was  in  a position  to  give  a notice  of  trial  by 
proviso,  if  the  151st  section  of  the  statute  and  the  notice 
given  by  defendants  referring  to  it,  do  not  prevent  him. 
As  I have  already  intimated,  I see  nothing  in  the  statute  or 
notice  given  to  prevent  defendants  from  taking  the  cause 
down  in  the  way  they  have  done.  The  rule  will  therefore  be 
discharged,  and  being  moved  with  costs  must  be  discharged 
with  costs. 

The  form;  in  Paterson  and  McNamara’s  practice,  page  311, 
of  a notice  under  the  section  in  the  English  act,  commences, 
“ Take  notice  that  you  are  hereby  required  to  bring  the 
issues  joined,  etc.,  to  he  tried.”  In  the  same  work,  at  page- 
316,  it  is  stated  the  defendant  may  take  the  record  down  for 
trial  by  proviso,  but  it  says  that  proceeding  will  probably 
seldom  be  resorted  to,  as  defendant  may  proceed  under  the- 
section  under  discussion. 

Rule  discharged. 


Foster  et  al.  v.  Bowes. 

Bill  of  exchange — Damages — 12  Vic.,  ch.  76. 

In  an  action  upon  a sterling  bill,  drawn  by  the  plaintiffs  in  London 
upon  the  defendant,  living  in  Upper  Canada,  accepted  in  this  prov- 
ince payable  in  London,  and  returned  to  England — Held,  that  no 
damages  could  be  recovered  under  the  12  Vic.,  ch.  76,  as  the  bill 
could  not  be  said  to  have  been  negotiated  in  Upper  Canada,  but 
only  the  value  bf  the  bill  at  24s.  4d.  to  the  pound  sterling. 

[Chambers,  November,  1857.] 

This  was  an  application  in  Chambers,  with  a view  of 
restraining  the  plaintiff  from  levying  under  the  cognovit 
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in  this  cause  more  than  24s.  4d.  per  ponnd  sterling,  as  the 
value  of  the  hill  on  which  the  action  was  brought.  It  was 
in  these  words: 

£599  10s.  6d. 

London,  August  10,  1856. 
Six  months  after  date,  pay  to  our  order,  in  Lon- 
don five  hundred  and  ninety-nine  pounds  10s.  6d., 
value  received. 

To  Messrs.  J.  Gr.  Bowes  & Go., 

Merchants,  Toronto. 

For  Foster,  Porter  & Co., 
(Signed),  Richard  Porter. 
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Endorsed 

(Signed),  Foster,  Porter  & Go. 
Pay  Messrs  Williams,  Deacon  & Co.,  per  pro  The  Wilts, 
Dorset  Banking  Company. 

(Signed),  J.  Pro  vers,  Manager. 

There  was  a 7s.  6d.  English  stamp  on  the  bill. 

This  hill  was  protested  for  non-payment  on  the  19th  of 
February,  1857. 


L.  W.  Smith,  for  the  defendant,  contended  that  the  statute 
12  Vic.,  ch.  76,  did  not  apply  to  this  case,  for  the  bill  was 
not  drawn  upon  any  person  at  any  place  in  Europe,  or  in 
any  part  of  America  not  within  this  province,  and  it  was 
not  sold  or  negotiated  within  Tipper  Canada.  He  considered 
it  simply  a bill  payable  in  sterling  money,  and  its  value  could 
be  ascertained  under  the  provincial  statute  16  Vic.,  ch.  158. 

f 

C.  S.  Patterson,  contra,  referred  to  12  Vic.,  ch.  76;  Card- 
well  v.  Martin,  9 East  190;  Ross  v.  Winans,  5 C.  P.  185; 
Wilson  v.  Aitkin,  5 C.  P.  376;  and  contended  that  Ross  v. 
Winans  substantially  decided  that  a bill  payable  at  a place  in 
Europe,  which  this  bill  was,  being  payable  in  London,  wTas 
liable  to  ten  per  cent,  damages  under  the  12  Vic.,  ch.  76. 

Richards,  J. — Considering  the  view  of  the  statute  taken 
in  the  case  of  Ross  v.  Winans  to  be  correct,  there  is  still 
this  difficulty  to  be  got  over  before  the  plaintiffs  can  be 
entitled  to  the  ten  per  cent,  damages  claimed,  namely,  that 
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the  bill  does  not  appear  to  have  been  drawn,  sold,  or  nego- 
tiated in  Upper  Canada.  Mr.  Patterson  argued,  that  the 
acceptance  by  the  defendant  of  the  bill,  being  addressed  to 
him  in  Upper  Canada,  is  evidence  that  it  was  accepted  in 
this  province  and  returned  to  the  plaintiffs  in  England,  and 
that  that  is  a negotiation  within  the  meaning  of  the  statute. 
The  case  of  Cardwell  v.  Martin  (9  East  191,  and  S.  C.  1 
Camp.  79)  referred  to,  in  my  opinion  only  shews  that  the 
exchange  of  acceptances  to  accommodation  bills  by  parties 
is  such  a negotiation  of  them  as  prevents  their  being  altered 
in  the  date  without  a new  stamp.  In  that  case  it  is  not  the 
delivery  of  the  hill  by  the  drawer  to  the  acceptor,  and  the 
re-delivery  of  it  to  the  drawer,  that  constitutes  the  negotia- 
tion, but  it  is  the  receipt  of  the  other  acceptance  in  ex- 
change which  in  fact  closes  the  transaction  and  completes 
the  negotiation  of  the  bill.  The  term  negotiate,  in  reference 
to  a bill  of  exchange,  means,  I think,  “ to  transfer  for  a 
valuable  consideration.”  I do  not  think  the  sending  of  a 
bill  by  the  drawer  residing  out  of  Upper  Canada  to  the 
drawee  residing  in  this  province,  and  the  acceptance  of  the 
bill  by  the  latter,  and  transmitting  it  back  again,  constitutes 
a negotiation  of  the  bill  “ within  Upper  Canada,”  within  the 
meaning  of  the  statute. 

Amner  v.  Clark  (5  Tyr.  942)  is  an  authority  to  shew  that 
in  England  this  is  an  inland  bill,  and  the  view  is  also  pre- 
sented, that  the  mere  addressing  the  bill  to  a drawee  at  a 
place  out  of  England,  and  the  acceptance  thereof  by  him,  is 
no  evidence  that  the  bill  was  ever  out  of  England. 

Without  expressing  any  opinion  on  the  question  whether 
the  acceptance  of  this  bill  is  more  than  a general  one,  or 
whether  it  would  be  considered  necessary  to  present  it  in 
London  to  bind  the  acceptor,  I have  arrived  at  the  conclu- 
sion that  it  was  not  negotiated  within  Upper  Canada  within 
the  meaning  of  the  statute,  and  that  the  plaintiffs  are  there- 
fore only  entitled  to  recover  the  value  of  the  bill  at  the  rate 
of  24s.  4d.,  currency,  for  every  pound  sterling,  with  interest 
from  the  time  it  became  due. 


CAMERON  V.  CAMERON. 


259 


Cameron  y.  Cameron. 

Notice  of  assessment — Notice  to  plead— Computation  of  time. 

Notice  of  assessment  served  on  Monday  for  the  following  Monday  is 
too  late. 

Notice  to  plead  served  on  Saturday,  and  judgment  signed  on  the  next 
Monday  week,  Held  regular. 

See  Moore  v.  The  Grand  Trunk  R.  W.  Co.  ante  page  227,  to  the  same 
effect. 

[Chambers,  October  31st,  1858.] 

This  was  a summons  calling  on  the  plaintiff  to  shew  causd 
why  the  interlocutory  judgment  against  defendant  should 
not  he  set  aside  with  costs,  because  the  same  was  entered  up 
too  soon;  or  set  aside  on  payment  of  costs,  on  affidavit  of 
merits;  or  why  the  notice  of  assessment  should  not  be  set 
aside  with  costs,,  on  the  ground  that  the  same  was  served  too 
late. 

Robinson,  C.  J. — As  regards  the  notice  of  assessment, 
it  is  conceded  that  it  must  he  set  aside,  being  served  on 
Monday  for  the  assizes  on  the  following  Monday.  It  has 
been  determined  that  such  a notice  is  too  short. 

The  146th  section  of  the  Common  Law  Procedure  Act 
requires  eight  days’  notice  to  be  given.  The  time  being 
fixed  by  that  act  cannot  he  governed,  in  regard  to  the  mode 
of  computing  it,  by  the  rule  laid  down  in  section  22  of  2 
Geo.  IV.,  ch.  1.  The  Common  Law  Procedure  Act  pre- 
scribes no  method  of  computation,  and  we  must  take  it 
therefore  to  be  governed  by  the  general  principle  of  law 
in  such  cases,  which  is  that  one  day  shall  be  inclusive  and 
the  other  exclusive,  and  according  to  that  computation  there 
was  not  an  eight  days’  notice  in  this  case,  for  there  were 
clearly  not  eight  days  without  counting  both  the  first  and 
the  last. 

Then  as  to  the  judgment.  The  61st,  102nd,  and  112th 
sections  of  the  Common  Law  Procedure  Act  are  to  he  con- 
sidered, and  in  all  these  eight  days  is  the  time  given  to  plead. 

The  notice  to  plead  in  this  case  was  served  on  Saturday, 
and  excluding  that  day  from  the  reckoning,  the  eight  days 
expired  on  Sunday  night,  and  the  plaintiff  contends  that  he 
was  at  liberty  to  sign  judgment  on  the  opening  of  the  office 
on  Monday. 

17 
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The  defendant  maintains  that  Sunday  being  a dies  non 
juridicus,  he  had  all  the  Monday  following  to  file  his  pleas, 
and  he  did  file  them  on  that  day.  The  question  is,  whether 
the  judgment  previously  signed  on  Monday  morning  was 
regular. 

Our  166th  rule  of  court,  which  provides  that  where  any 
particular  number  of  days  not  expressed  to  he  clear  days  is. 
prescribed  by  the  rules  of  practice  of  the  courts,  the  same 
shall  he  reckoned  inclusively  of  the  first  and  last  day,  unless 
the  last  day  shall  happen  to  fall  on  any  day  on  which  the 
Crown  offices  are  not  required  to  he  open,  in  which  case  the 
time  shall  he  reckoned  exclusively  of  the  last  day,  does 
not  seem  to  me  to  he  capable  of  controlling  the  legal  effect 
of  the  language  used  in  this  act  of  Parliament.  The  act 
itself  does  not,  except  in  the  65th  section  (which  does  not 
apply  to  the  time  for  pleading  after  notice)  make  any  pro- 
vision for  excluding  Sunday  from  computation,  when  It  hap- 
pens to  be  the  last  day;  and  it  has  been  decided  in  England, 
on  principles  which  equally  apply  here,  that  in  the  absence 
of  any  provision  to  the  contrary  the  act  is  to  he  carried 
literally  into  effect,  reckoning  the  Sunday  as  the  eighth  day, 
according  to  which  the  plaintiff  in  this  case  was  entitled  to 
sign  judgment  on  the  opening  of  the  office  on  Monday. 
That  decision,  however,  was  in  regard  to  the  computation  of 
time  allowed  before  execution  can  issue  after  a judgment  for 
want  of  appearance  to  a specially  indorsed  writ.  The  ques- 
tion in  this  case  turns  upon  the  method  of  computing  the 
eight  days  allowed  for  pleading. 

In  the  case  of  Moore  v.  The  Grand  Trunk  R.  W.  Co.,  (ante 
227)  the  Chief  Justice  of  the  Common  Pleas  decided  that  the 
judgment  in  a similar  case  was  regularly  signed  on  the  Mon- 
day morning.  The  cases  were  precisely  similar,  and  I shall 
therefore  decide  the  same  upon  this  application,  for  we  must 
have  an  uniformity  of  practice  in  Chambers  till  the  full 
court  lays  down  the  practice. 

My  own  impression,  moreover,  is  against  setting  aside  the 
judgment  as  being  signed  too  soon. 

The  notice  of  assessment  was  served  too  soon,  so  that 
the  assessment  cannot  stand,  and  as  to  that  the  summons 
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must  be  made  absolute,  but  not  with  costs,  as  more  was  asked 
for  than  can  be  granted. 

The  judgment,  I think,  was  regularly  signed,  and  can  omv 
therefore  be  set  aside  on  payment  of  costs. 


Moran  et  al.  v.  Schermerhorn. 

Ejectment — Defence  hy  landlord  in  tenant's  name  without  authority. 

Defendant  being  tenant,  was  served  with  a writ  of  ejectment,  which 
he  handed  to  EL,  his  landlord,  and  H.  took  it  to  his  attorney,  who, 
instead  of  getting  leave  for  H.  to  defend,  entered  an  appearance  in 
defendant’s  name  without  his  authority.  A verdict  having  been 
obtained  against  defendant,  the  judge  refused  to  interfere,  but 
left  him  to  his  remedy  against  his  landlord  and  the  attorney. 

[Chambers,  December,  1858.] 

The  defendant  was  tenant  of  some  premises  held  under 
a lease  in  writing  from  one  Hillock.  The  plaintiffs  served 
the  defendant  as  tenant  in  possession  with  a writ  of  eject- 
ment, and  the  defendant  handed  over  the  process  so  served 
upon  him  to  Hillock,  his  landlord.  The  landlord,  it  appeared, 
handed  the  copy  and  process  so  served  upon  his  tenant  to 
his  solicitor,  but  instead  of  applying  to  have  his  own  name 
substituted  for  that  of  the  tenant,  his  solicitor  entered  an 
appearance  in  the  name  of  the  defendant,  without  any 
authority  from  defendant,  or  any  consent  that  the  landlord 
might  defend  in  his  name.  The  record  was  carried  down  to 
trial,  and  a verdict  entered  against  the  defendant,  thus 
rendering  him  subject  to  the  costs.  The  defendant  made 
affidavit  that  the  defence  in  his  name  was  without  his  author- 
ity or  consent,  and  asked  to  be  relieved  against  the  pro- 
ceedings. 

Burns,  J. — So  far  as  the  plaintiffs  are  concerned,  they 
have  done  nothing  but  what  was  right  on  their  part.  The 
defendant  was- not  bound  to  defend  the  suit,  even  though  his 
landlord  tendered  him  an  indemnity  for  so  doing.  He  did 
what  he  was  bound  to  do,  namely,  when  he  was  served  with 
the  writ,  handed  it  to  his  landlord.  The  landlord  might 
have  caused  himself  to  be  substituted  for  the  defendant,  but 
he  did  not  do  so,  but  let  his  attorney  enter  an  appearance  in 
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the  name  of  the  defendant.  The  attorney  acted  in  the  matter 
without  the  consent  or  knowledge  of  the  defendant.  He  has 
thereby  rendered  himself  liable  to  the  defendant,  as  has  also 
the  landlord,  for  subjecting  the  defendant  to  costs  if  he 
sustains  any  injury.  I cannot  set  aside  the  proceedings  for 
any  irregularity,  for  there  is  none,  except  the  irregular  pro- 
ceeding of  the  attorney  defending  in  the  defendant’s  name 
without  his  sanction.  The  defendant  was  liable  to  the  action, 
though  he  need  not  defend  unless  he  chose  to  do  so.  The 
defendant  now  swears  that  he  has  no  interest  whatever  in 
the  premises,  and  it  appears  that  the  landlord  in  truth  did 
defend  the  action.  Nothing  seems  in  question  therefore  but 
the  costs,  which  the  defendant  will  be  subject  to  unless  his 
landlord  should  pay  them.  The  attorney  did  not  wantonly 
defend  the  action,  but  did  so  at  the  request  of  the  landlord. 
I think  I must  leave  the  defendant  to  his  remedy  against  the 
landlord  and  the  attorney  for  using  the  defendant’s  name 
without  authority. 

The  rule  does  not  appear  to  have  been  served  on  the 
plaintiffs,  and  though  it  calls  on  them  to  shew  cause,  no 
cause  was  shewn  on  their  part. 

Eule  discharged,  without  costs. 


Caird  et  al.  v.  Fitzell. 

Absconding  debtor  — Attachment  — Priority  — Collusion  — Service  on  de- 
fendant abroad — C.  L.  P.  A.,  Secs.  35,  H2,  55,  57. 

An  attachment  issued  against  defendant  as  an  absconding  debtor  on 
the  6th  July,  and  on  the  same  day  a summons  was  served  upon 
him  abroad  at  the  suit  of  one  G.  Within  six  months  the  plaintiffs 
sued  out  another  attachment.  It  did  not  appear  whether  the  plain- 
tiffs in  the  first  attachment  had  obtained  judgment,  or  whether  that 
writ  was  issued  or  G.’s  summons  served  first,  but  G.  first  obtained 
execution. 

Held,  that  so  far  as  appeared,  G.  was  entitled  to  the  benefit  of  his 
fi.  fa.,  as  against  these  plaintiffs. 

Held,  also,  that  the  mere  fact  that  defendant  withdrew  his  plea,  and 
allowed  G.  to  get  judgment  by  default,  was  no  ground  for  imputing 
collusion  in  obtaining  such  judgment. 

Where  a defendant  served  abroad  appears  to  the  writ,  the  plaintiff 
need  not  prove  his  claim  under  C.  L.  P.  A.,  sec.  35,  but  may  sign 
final  judgment  by  default  as  in  other  cases. 

[Chambers,  January,  1859.] 

A summons  was  obtained  in  this  case  by  the  plaintiffs, 
who  commenced  their  action  by  attachment  against  defen- 
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dant  as  an  absconding  debtor,  issued  on  the  16th  of  Decem- 
ber, 1858,  calling  upon  William  Glass,  another  creditor  of  the 
defendant,  who  had  obtained  a judgment  against  the  defen- 
dant, to  shew  cause  why  his  judgment  should  not  be  set  aside, 
because  the  writ  upon  which  the  action  was  commenced  was 
sued  out  on  the  3rd  of  July,  1858,  and  marked  for  service  on 
defendant,  a British  subject  out  of  the  Province,  and  was 
served  on  the  6th  of  July,  and  after  the  defendant  appeared 
thereto,  judgment  by  default,  a final  judgment,  was  entered’ 
therein  without  any  assessment  of  damages  or  reference  to 
the  Master  to  compute;  or  why  all  proceedings  upon  the 
fi.  fa.  should  not  be  stayed  to  enable  the  plaintiff  to  move 
the  court  to  set  aside  the  judgment;  or  why  all  proceedings 
under  the  judgment  should  not  be  stayed  until  the  plaintiffs 
could  obtain  judgment  upon  their  suit,  so  that  the  property 
might  be  rateably  disposed  of,  they  having  sued  out  their 
attachment  within  three  months  from  the  time  the  first 
attachment  was  sued  out,  namely,  on  the  6th  of  July,  1858. 
Another  ground  was  added  to  the  summons,  namely,  that 
Glass’s  judgment  was  obtained  by  collusion. 

Burns,  J. — With  respect  to  the  last  ground,  I see  no 
reason  to  suppose  that  the  judgment  was  collusively  obtained. 
The  defendant,  it  seems,  was  indebted  to  Glass  in  the 
amount  of  a promissory  note,  which  Glass  had  indorsed  for 
him,  and  had  to  take  up,  and  he  commenced  a suit  against 
him,  marking  his  writ  for  service  out  of  the  jurisdiction. 
The  defendant  was  personally  served  with  the  writ,  and 
appeared  thereto;  and  upon  declaration  served,  when  the 
defendant’s  attorney  pleaded  to  it,  he  afterwards  instructed 
his  attorney  to  withdraw  the  plea,  and  allow  judgment  to  be 
entered  by  'default.  The  judgment  appears  to  be  for  an 
honest  demand,  and  so  far  as  I can  judge  from  dates.  Glass 
must  have  obtained  a verdict  and  judgment  before  these 
plaintiffs  sued  out  their  attachment  at  all.  I find  no  other 
person  complaining  that  Glass’s  judgment  is  fraudulent  on 
that  or  any  other  ground,  and  I should  say  the  plaintiffs 
have  no  ground  to  complain  of  fraud,  simply  because  the 
defendant  did  not  put  Glass  to  the  proof  that  he,  defendant, 
made  the  note. 
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The  chief  ground  relied  upon  is,  that  Glass  did  not  com- 
ply with  the  provisions  of  the  35th  section  of  the  Common 
Law  Procedure  Act  in  proceeding  to  assess  damages  or  com- 
pute before  the  Master.  The  provisions  in  that  section  are  . 
to  enable  the  plaintiff  so  serving  his  writ  abroad  to  proceed 
to  judgment  in  case  the  defendant  does  not  appear.  Here 
the  defendant  did  appear,  and  from  that  time  the  par- 
ties stood  in  the  same  position  as  if  the  defendant  had  been 
served  within  the  jurisdiction.  The  defendant  was  served 
with  a declaration,  and  allowed  default  to  be  made.  It  was 
upon  a promissory  note,  and  under  the  142nd  section  of  the 
act  the  judgment  was  final. 

The  first  attachment^  it"appears,  was  sued  out  on  the  6th 
of  J uly,  and  the  defendant,  it  appears,  was  served  with  Glass’s 
writ  of  summons  in  the  United  States  on  the  same  day. 
Which  of  them  was  prior  in  point  of  time  does  not  appear. 
A question  possibly  might  arise  as  between  the  person  who 
caused  the  first  attachment  to  be  issued  and  Glass,  in  which 
it  might  be  necessary  perhaps  to  inquire  into  fractions  of 
the  day,  but  here  these  plaintiffs  do  not  issue  their  attach- 
ment till  the  16th  of  December,  some  time  after  Glass  has 
obtained  his  judgment.  Upon  looking  at  the  language  of 
the  55th  section,  it  seems  confined  to  the  person  obtaining 
judgment  and  execution  by  process  without  attachment 
before  the  plaintiff  in  any  such  writ  of  attachment.  Whether 
the  person  who  did  obtain  such  writ  of  attachment  has  or 
not  obtained  judgment  is  not  shewn.  The  only  ground  upon 
which  the  plaintiffs  can  place  any  argument  is,  that  they 
have  sued  out  their  attachment  within  two  months  from  the 
first  writ,  viz.,  the  6th  of  July,  and  that  under  the  57th 
section,  they  are  entitled  to  a share  of  the  proceeds  of  the 
effects  of  the  defendants.  I think  Glass’s  judgment  is  regu- 
lar, and  that  he  is  entitled  to  the  benefit  of  his  fi.  fa.  that 
is,  for  all  the  plaintiffs  in  this  action  have  shewn;  and  they 
must  only  take  their  share  of  what  may  be  left. 

There  is  no  ground  for  staying  Glass’s  execution  until  the 
plaintiffs  can  obtain  their  judgment  and  execution.  That 
provision  only  applies  as  between  attaching  creditors.  Glass 
did  not,  however,  proceed  by  attachment,  so  that  he  either 
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is  entitled  to  the  benefit  of  his  judgment  and  execution  or 
he  is  not. 

It  appears  to  me  quite  clear  that  as  against  these  plain- 
tiffs he  must  be  considered  to  have  obtained  priority,  and 
that  they  are  not  in  a position  to  bring  to  their  aid  the  cir- 
cumstances of  a writ  of  attachment  sued  out  on  the  6th  of 
July,  without  shewing  whether  it  proceeded  to  judgment,  to 
defeat  Glass. 

Summons  discharged  with  costs. 


Tyre  v.  Wilkes. 

Term’s  notice  of  intention  to  proceed — Waiver. 

Semble,  that  a term’s  notice  of  intention  to  proceed  is  requisite  only 
where  no  proceedings  have  been  had  for  a year,  nor  for  four  terms. 
But  where  defendant,  after  receiving  notice  of  trial,  gave  notice  to 
examine  the  plaintiff — Held,  that  he  had  waived  any  objection  as 
to  the  want  of  a term’s  notice. 

[Practice  Court,  M.  T.,  1837.] 

This  was  a rule  nisi  issued  in  the  full  court,  returnable  in 
the  Practice  Court,  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  for  the  plaintiff  in  this  cause  should  not  be 
set  aside,  and  a new  trial  had  between  the  parties,  on  the 
ground  that  four  terms  had  elapsed  between  the  last  previous 
proceedings  and  the  giving  of  the  notice  of  trial  for  the  last 
assizes  for  the  County  of  Brant,  without  a term’s  notice 
having  been  given  by  the  plaintiff  of  his  intention  to  proceed 
by  giving  such  notice  of  trial;  and  why  the  plaintiff  should 
not  pay  the  costs  of  the  application. 

The  rule  was  granted  on  the  affidavit  of  the  defendant’s 
attorney,  that  no  proceedings  or  papers  in  the  suit  were 
served  upon  him  by  the  plaintiff’s  attorney  between  the 
29th  day  of  September,  1856,  and  the  twenty-sixth  day  of 
September,  1857. 

From  the  affidavits  filed  by  the  plaintiff  it  appeared . that 
notice  of  trial  for  the  6th  of  October,  1856,  was  served  on 
the  27th  of  September,  1856,  which  was  countermanded, 
and  the  trial  postponed  by  mutual  consent  of  the  attorneys 
for  the  plaintiff  and  defendant:  that  notice  of  trial  for  the 
6th  of  October,  1857,  was  again  served  on  the  26th  of 
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September,  1857:  that  the  defendant  also  served  a notice  to 
the  plaintiff,  on  the  26th  of  September,  1857,  to  attend  at 
the  trial  to  be  examined:  that  with  the  notice  of  trial  served 
on  the  26th  of  September,  1857,  there  was  also  served  on 
the  defendant's  attorney  personally,  who  accepted  the  same, 
an  issue  book  and  notice  to  examine;  and  the  attorney 
made  no  objection  thereto,  or  to  going  to  trial  at  the  then 
next  assizes:  that  no  objection  was  made  to  going  to  trial  at 
those  assizes  until  immediately  before  the  record  was  entered, 
and  after  all  the  necessary  steps  were  taken  for  the  trial, 
and  those  objections  were  made  by  defendant  himself:  that 
the  defendant  was  told  that  if  there  was  any  irregularity  it 
had  been  waived:  that  the  trial  would  go  on,  but  the  record 
would  be  put  at  the  foot  of  the  docket,  and  the  plaintiff 
would  not  bring  it  on  until  the  last  day  of  the  assizes,  so 
that  defendant  might  have  ample  time  to  prepare  for  his 
defence,  if  he  had  any:  that  the  case  was  not  taken  until 
the  close  of  the  assizes.  The  plaintiff’s  attorney,  as  also 
his  counsel,  stated  in  their  respective  affidavits  that  they  did 
not  believe  defendant  had  any  defence  on  the  merits. 

During  the  term  Burns,  for  the  plaintiff,  shewed  cause, 
and  contended  that  there  was  no  rule  of  court  in  this 
country  requiring  a term’s  notice.  But  if  it  be  considered 
that  such  a practice  prevails  under  the  168th  rule,  which 
declares  that  in  all  cases  unprovided  for  by  the  statute  or 
rule  of  court,  the  practice  as  it  existed  here  before  the  pas- 
sing of  the  Common  Law  Procedure  Act  of  1856  should  be 
followed,  then  that  defendant  had  waived  his  right  to  a term’s 
notice  by  taking  a proceeding  in  the  cause  himself  after  the 
irregularity  was  known  to  him,  by  serving  a notice  calling 
on  the  plaintiff  to  appear  at  the  trial. 

M.  C.  Cameron,  contra. — In  England,  by  rule  176  of 
1853,  a month’s  notice  must  be  given  by  the  party  who 
wishes  to  proceed,  where  there  have  been  no  proceedings 
for  one  year  from  the  last  proceeding  had;  but  our  practice 
remains  as  it  was  before  the  passing  of  the  Common  Law 
Procedure  Act  here,  and  according  to  that  there  must  be  a 
term’s  notice  of  intention  to  proceed  where  there  have  been 
no  proceedings  within  four  terms  there  were  no  pro- 
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ceedings  within  four  terms  in  this  case,  and  therefore  the 
verdict  mnst  he  set  aside,  with  costs.  He  referred  to 
Wordsworth’s  Rules  of  1839,  page  73;  Archbold’s  Attorney’s 
Practice,  1837,  vol.  I.,  page  5. 

Richards,  J. — The  origin  of  the  practice  of  giving  a 
term’s  notice  of  trial  was  under  a rule  of  the  Court  of 
Common  Pleas  in  England,  of  Michaelmas  term,  1654,  sec. 
21,  as  follows:  “ That  if  an  issue  be  joined  above  a year  since 
in  any  case,  then  one  term’s  notice  to  be  given  of  the  trial.” 
In  Easter  Term,  13  Geo.  II.,  1740,  another  rule  was  passed, 
reciting  that  by  the  ancient  rule  of  the  court,  in  all  causes 
in  which  there  had  been  no  proceedings  for  above  a year,  the 
party  who  desired  to  proceed  again  must  give  a term’s  notice 
to  the  other,  and  that  doubts  had  arisen  on  the  construction 
of  the  rule;  and  it  was  ordered,  that  “ in  all  cases  in  which 
there  had  been  no  proceedings  for  four  terms,  exclusive  of 
the  term  in  which  the  last  proceeding  was  had,  the  party 
who  desires  to  proceed  again  shall  give  a term’s  notice  to 
the  other  of  such  proceeding:  that  such  notice  shall  be  given 
before  the  essoin  day  of  the  fifth  or  other  subsequent  term: 
that  a judge’s  summons,  if  no  order  be  made  thereon,  shall 
not  be  deemed  a proceeding,  but  that  a notice  of  trial, 
though  afterwards  countermanded,  shall  be  deemed  a pro- 
ceeding within  the  meaning  of  this  rule.” 

In  a note  to  Richards  v.  Harris  (3  East  1)  it  is  stated  as  to 
the  rule  for  giving  a term’s  notice:  “ This  is  a rule  of  court 

of  C.  B.,  applicable  to  cases  where  no  proceedings  have  been 
had  for  four  preceding  terms,  exclusive  of  the  term  in  which 
the  last  proceeding  was  had.  But  the  same  practice  was 
adopted  in  K.  B.,  in  5 & 6 Geo.  II.  (vide  note  to  Hayley 
v.  Riley,  Doug.  71),  in  cases  where  no  notice  of  proceeding 
has  been  given  within  a year. — Per  Master  Benton,  vide  1 
Crompt.  Prac.  212.”  In  the  principal  case  the  time  is  re- 
ferred to  as  a year,  not  four  terms. 

The  case  referred  to  in  Douglas,  speaks  of  the  cause  having 
been  suspended  for  above  a year.  In  a note  to  the  case  the 
reporter  states  he  does  not  find  when  the  rule  of  C.  B.  of 
1654,  M.  T.,  sec.  21,  was  adopted  by  the  Court  of  K.  B.  “ It 
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makes  no  part  of  the  body  of  rules  made  by  that  court  in 
the  same  term/’  There  is  a further  note,  probably  by  the 
editor,  following  this,  stating — “ It  was  introduced  in  B.  R. 
5 & 6 Geo.  II.”  On  referring  to  Peacock’s  Rules,  I do  not 
find  it  referred  to  as  a rule  introduced  then  into  Q.  B.  The 
rule  of  C.  B.,  where  four  terms  are  referred  to,  it  will  be  re- 
collected, was  passed  some  years  after  this,  in  10  Geo.  II., 
and  this  may  account  for  the  difference  in  the  practice  of 
the  two  courts. 

In  Tidd’s  Practice,  9th  edition,  756,  if  is  laid  down  that, 
<c  Upon  an  old  issue,  or,  in  other  words,  where  there  have 
been  no  proceedings  for  four  terms  exclusive,  or,  as  it  seems, 
in  the  King’s  Bench,  for  a year  after  issued  joined,  a term’s 
notice  of  the  plaintiff’s  intention  to  proceed  is  requisite, 
which  notice  must  be  given  before  the  essoin  day  of  the  fifth 
or  subsequent  term.  * * * A notice  of  trial  is  such  a 

proceeding  as  will  prevent  the  necessity  of  giving  a term’s 
notice.” 

In  Chitty’s  Reports,  vol.  I.,  in  a note  to  Cooper  v.  Nias, 
page  669,  it  is  stated,  “ So  after  four  terms  have  elapsed 
after  issue  joined  there  must  be  a term’s  notice  of  trial. — 
Tidd  813,  Mich.  4 Ann.,  note  c.;  2 Str.  1164;  3 M.  & S.  500; 
and  Imp.  359,  where  it  is  said,  that  if  notice  be  given  within 
the  year,  without  having  regard  to  the  terms,  it  is  sufficient.” 

In  Chitty’s  Archbold’s  Practice,  7th  edition,  1840,  in  rela- 
tion to  term’s  notice  to  proceed,  it  is  stated,  “ Where  no  pro- 
ceedings have  been  had  within  four  terms  after  issue  joined, 
or,  as  it  seems,  in  the  Queen’s  Bench,  for  a year  after  issue 
joined,  a term’s  notice  must  be  given  of  the  plaintiff’s  inten- 
tion to  proceed  in  the  action.  A notice  that  the  plaintiff 
will  proceed,  though  not  acted  under,  or  a notice  of  trial, 
though  countermanded,  * * * is  deemed  a proceeding 

in  the  cause,  so  as  to  render  a term’s  notice  unnecessary. 

In  Bosanquet’s  Rules,  published  in  1835,  note  to  page  51, 
it  is  stated,  on  the  authority,  of  Tidd,  “ Upon  an  old  issue, 
or  where  there  have  been  no  proceedings  for  four  terms,  or 
for  a year  after  issue  joined,  a term’s  notice  must  be  given.” 
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In  the  8th  edition  of  Chitty’s  Archbold,  no  reference  is 
made  to  the  difference  in  the  practice  of  Q.  B.  and  C.  B.  as 
to  four  terms  and  a year. 

In  Tilley  v.  Collins  et  al.  (4  C.  B.  758,  12th  June,  1847) 
the  head  lines  of  the  case  are  as  follows:  “ Where  in  this 
court  there  have  been  no  proceedings  within  four  terms  (or, 
in  Q.  B.,  within  a year)  after  issue  joined,  a term’s  notice  of 
the  plaintiff’s  intention  to  proceed  must  he  given  before  he 
can  give  notice  of  trial:  it  is  not  enough  to  give  a term’s 
notice  of  trial.” 

In  discussing  the  point,  the  period  is  often  spoken  of  “ if 
no  proceedings  have  been  taken  within  four  terms;”  at  other 
times  it  is  frequently  said,  “ if  no  proceedings  be  had  within 
a year.”  When  a party  did  not  declare  within  two  terms 
after  defendant  appeared  he  might  be  non-prossed,  but  if  he 
did  not  declare  within  a year  after  the  writ  was  returnable, 
he  was  out  of  court.  Then  where  the  plaintiff  has  declared, 
hut  defendant  has  not  pleaded,  after  the  expiration  of  four 
terms  the  plaintiff  could  not  sign  judgment  without  giving  a 
term’s  notice. 

I have  not  been  able  to  find  any  case  where  it  is  expressly 
decided  in  the  Queen’s  Bench  that  the  period  is  one  year, 
and  not  four  terms.  But  the  dicta  I have  already  quoted 
from  Tidd  and  Archbold,  and  the  language  used  by  the 
reporter  in  4 C.  B.,  together  with  the  reference  to  Irhpey, 
as  well  as  the  words  of  the  old  rule  of  C.  B.,  would  imply 
that  at  the  time  that  rule  was  adopted  by  the  King’s  Bench 
(which  was  before  the  rule  of  C.  B.  of  Geo.  II.)  that  court 
acted  on  the  language  of  the  original  rule  of  1654. 

According  to  the  176th  rule  of  the  English  rules  of  Hilary 
Term,  1853,  in  all  causes  in  which  there  have  been  no  pro- 
ceedings for  one  year  from  the  last  proceeding  had,  the  party 
* * * who  desires  to  proceed  shall  give  a calendar 
month’s  notice  to  the  other  party  of  his  intention  to  pro- 
ceed. * * * Notice  of  trial,  though  afterwards  counter- 

manded, shall  be  deemed  a proceeding  within  the  rule.” 

This  rule  not  having  been  introduced  here,  we  are  thrown 
hack  on  the  practice  of  our  own  court  as  it  stood  as  the  time 
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of  the  passing  of  the  Common  Law  Procedure  Act  of  1856, 
— IJ.  C.  Rules  of  1856,  No.  168.  Our  own  courts  never, 
that  I am  aware,  made  any  specific  rule  applicable  to  the 
subject.  By  rule  1 of  Michaelmas  Term,  4 Geo.  IV.,  passed 
by  the  Court  of  Queen’s  Bench  in  Upper  Canada,  it  is  pro- 
vided, “ That  in  future  the  practice  of  this  court  * * * 

is  to  he  governed  (when  not  otherwise  provided  for)  by  the* 
established  practice  of  the  Court  of  King’s  Bench  in  Eng- 
land.” If  this  rule  means  the  practice  as  established  in  1824, 
then,  on  referring  to  the  9th  edition  of  Tidd’s  Practice,  pub- 
lished in  1828,  we  find  that  the  rule  of  practice  in  the  Court 
of  King’s  Bench  in  England  was  that  the  term’s  notice  was 
required  in  relation  to  notices  of  trial  where  there  had  been 
no  proceedings  within  a year.  The  same  doctrine  is  laid 
down  in  Impey’s  Practice,  as  well  as  in  the  note  referred  to 
in  Chitty’s  Reports. 

Several  cases  have  been  decided  in  Upper  Canada  in 
reference  to  term’s  notice  of  intention  to  proceed.  They 
seejn  to  have  proceeded  generally  on  the  ground  that  where 
four  terms  have  elapsed  the  notice  was  given.  They  do  not 
speak  of  the  year,  except  in  the  case  of  Henderson  v. 
McCormick  (Tay.  Rep.  568),  where  the  question  is  ex- 
pressly raised  and  decided.  In  that  case  notice  of  trial 
had  been  given  in  the  vacation  of  Trinity  Term,  6 Geo.  IV. 
No  further  proceedings  were  had  until  the  vacation  after 
Trinity  Term,  6 Geo.  IV.,  when  fresh  notice  of  trial  was 
given,  and  a verdict  taken  for  the  plaintiff.  The  date  of 
the  last  notice  of  trial  was  within  a year  of  the  date  of  the 
first.  On  motion  to  set  aside  the  verdict  for  irregularity, 
Macaulay  (afterwards  Chief  Justice  of  the  Common  Pleas), 
for  the  plaintiff,  contended  that  a notice  of  trial  having 
been  given  within  a year  from  the  last  proceeding,  made  it 
unnecessary  to  give  a term’s  notice,  it  being  laid  down  in 
Impey  that  if  the  notice  be  given  “ within  the  year  from  the 
day  of  the  last  proceeding,  having  no  regard  to  the  terms, 
it  is  sufficient.”  He  also  referred  to  3 East  1.  Sherwood, 
J.,  in  giving  judgment,  says:  “ Tidd  lays  down,  that  where 
there  have  been  no  proceedings  for  four  terms  exclusive  after 
issue  joined,  a term’s  notice  is  requisite.  Impey  states  the 
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same  in  substance,  but  in  a subsequent  paragraph  he  says, 

4 If  notice  be  given  within  the  year  from  the  day  of  the  last 
proceeding,  having  no  regard  to  the  terms,  it  is  sufficient.’" 
I think  that  this  seeming  contradiction  is  reconciled  by  con- 
sidering the  latter  paragraph  in  Impey  not  as  alluding  to 
the  whole  term’s  notice,  but  to  a notice  of  intention  to  pro- 
ceed to  be  previously  given  within  the  four  terms,  and  this 
is  supported  by  the  form  of  a notice  which  we  find  in  Tidd’s 
Appendix.  I consider  from  all  the  authorities  that  it  is  the 
settled  practice  that  if  notice  to  proceed  be  given  within  the 
four  terms,  an  ordinary  notice  of  trial  will  be  sufficient,  but 
that  in  the  present  case  no  such  notice  having  been  given, 
and  four  terms  having  elapsed  without  any  proceeding,  the 
defendant  was  entitled  to  a term’s  notice.” 

The  quotation  I have  made  from  the  9th  edition  of  Tidd’s 
Practice,  and  the  other  subsequent  works  and  reports,  shew 
that  there  was  no  discrepancy  between  the  practice  as  laid 
down  by  Mr.  Tidd  in  relation  to  the  Court  of  Queen’s 
Bench  in  England,  and  the  rule  as  laid  down  in  Impey,  it 
being  stated  that  one  year,  and  not  four  terms,  was  the 
practice  in  that  court.  If  called  upon  to  say  what  was  the 
practice  of  the  Court  of  Queen’s  Bench  in  England  at  the 
time  it  governed  our  practice,  I should  say,  on  the  weight 
of  authority,  that  the  time  when  a term’s  notice  of  trial  was 
required  to  be  given  was  one  year  instead  of  four  terms. 

In  this  case,  however,  the  defendant’s  attorney,  after 
having  been  served  with  notice  of  trial,  gave  to  the  plain- 
tiff’s attorney  a notice  requiring  his,  the  plaintiff’s  atten- 
dance at  the  trial,  on  the  6th  day  of  October,  1857,  (the 
commission  day  of  the  assizes  for  which  the  notice  com- 
plained of  was  given),  as  he  intended  to  examine  him  as  a 
witness  in  the  cause;  and  if  he  failed  to  attend,  such  failure 
would  be  taken  as  an  admission  against  him  pro  confesso.  It 
seems  to  me  at  the  time  this  notice  was  given  the  defendant 
must  have  considered  that  it  was  proper  to  take  the  case 
down  to  trial  on  the  day  mentioned  in  his  notice,  and  if  this 
notice  is  to  be  considered  any  thing  more  than  a mere  matter 
of  form,  it  ought  to  prevent  the  defendant  from  falling  back 
on  the  technical  ground  that  a term’s  notice  of  trial  had  not 
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been  given,  although  the  plaintiff  had  given  a notice  of  trial 
within  a year  from  the  giving  of  the  former  notice  of  trial. 
Suppose,  in  obedience  to  that  notice,  the  plaintiff  had  come 
from  Montreal  to  attend  at  the  trial,  could  the  defendant 
have  told  him  the  day  he  arrived  there  he  could  go  home 
again,  as  he  had  discovered  that  he  was  not  bound  to  go  to 
trial  at  that  assizes;  and,  suppose,  after  receiving  that 
notice,  the  plaintiff  had  gone  to  great  expense  in  subpoenaing; 
his  witnesses,  might  he  not  truly  say  to  defendant — “ You 
have  not  only  not  notified  me  in  due  time  that  you  will  set 
aside  my  proceedings  if  I take  the  case  down  to  trial,  but 
you  have  actually  lulled  me  into  security,  and  made  me  incur 
great  expense  in  preparing  for  this  trial,  by  inducing  me  to 
suppose  from  your  notice  that  you  were  going  on  at  the 
next  assizes,,  and  never  intimating  any  thing  to  the  contrary 
until  the  first  day  of  the  court?” 

On  the  whole,  I am  not  prepared  to  make  this  rule  abso- 
lute for  want  of  the  term’s  notice.  As,  however,  the  defen- 
dant has  made  an  affidavit  of  merits,  the  rule  may  be  made 
absolute  to  set  aside  the  verdict,  and  grant  a new'  trial,  on 
payment  of  costs  by  defendant,  and  on  his  undertaking  to 
go  down  to  trial  at  the  next  Brantford  assizes,  if  the  plain- 
tiff desires  to  do  so,  on  an  ordinary  notice  of  trial,  and  with- 
out any  term’s  notice.  If  defendant  does  not  desire  the  rule 
on  these  terms,  the  rule  must  be  discharged  with  costs. 


St.  John  y.  Wrong  et  al. 

Venue. 

Under  the  C.  L.  P.  A.  a plaintiff  in  a transitory  action  may  issue  his 
writ  in  an  outer  country,  and  lay  his  venue  in  the  county  of  York 
or  in  any  other  outer  county. 

[Practice  Court,  M.  T.,  1857.] 

In  this  case  the  writ,  a specially  indorsed  one,  was  issued 
out  of  the  office  of  the  Deputy  Clerk  of  the  Crown  in  the 
county  of  Lincoln,  containing  the  usual  venue  in  the  margin 
of  the  writ,  viz.: 

Upper  Canada , ) 

County  of  Lincoln.) 
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The  defendants  having  appeared,  the  plaintiff  filed  his  de- 
claration, laying  the  venne  in  the  county  of  York,  as  follows: 

County  of  York,  \ 

one  of  the  United  Counties  [ 
of  York  and  Peel.  ! 

to  wit:  ) 

Holland  Macdonald,  Q.C.,  for  defendant,  moved  to  . set 
aside  the  declaration  as  irregular,  on  the  ground  that  the 
venue  could  only  he  laid  in  the  county  of  Lincoln,  the  writ 
having  issued  in  that  county. 

W.  Eccles  shewed  cause  in  the  first  instance,  and  con- 
tended that  the  whole  scope  of  the  Common  Law  Procedure 
Act  was  in  favour  of  the  party  being  allowed,  to  lay  the  venue 
where  he  pleased:  that  this  was  in  fact  the  state  of  the  law 
before  the  passing  of  the  Common  Law  Procedure  Act,  and 
there  was  nothing  in  the  act  to  shew  any  intention  of  chang- 
ing the  former  practice  in  that  respect. 

The  clauses  of  the  statute  referred  to  were  the  6th,  7th, 
8th,  9th,  22nd,  24th,  and  150th. 

Richards,  J. — Before  the  passing  of  the  statute  8 Vie., 
ch.  36,  if  a plaintiff  living  in  the  county  of  Lincoln  wished 
to  lay  the  venue  in  Toronto,  when  the  defendant  resided  in 
the  Niagara  District,  he  issued  a testatum  writ  out  of  the 
principal  office  at  Toronto,  pre-supposing  an  original  to  the 
sheriff  of  the  Home  District,  commanding  the  defendant  to 
appear  there;  and  the  declaration  and  all  the  other  plead- 
ings were  then  filed  in  the  principal  office.  Or  he  could, 
if  he  thought  proper,  have  issued  an  original  writ  from  the 
principal  office  at  Toronto,  directed  to  the  sheriff  of  the 
Niagara  District,  and  the  notice  would  be  to  the  defendant 
to  appear  at  Toronto,  by  filing  his  appearance  in  the  prin- 
cipal office  here,  and  all  the  subsequent  proceedings  would 
have  been  carried  on  in  the  principal  office. 

This  was  the  mode  adopted  to  lay  a venue  in  any  of  what 
were  called  the  outer  districts  in  Upper  Canada,  until  the 
passing  of  the  provincial  statute  8 Vie.,  ch.  36.  By  section 
1 of  that  statute  the  clerk  of  the  crown  was  required  to  sup- 
ply his  deputies  with  original  and  testatum  writs  of  mesne 
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and  final  process,  which  were  to  be  issued  by  his  deputies  in 
any  district  in  the  same  manner  as  could  be  done  in  the 
principal  office  at  Toronto.  Section  2 enacts  that  all  pro- 
ceedings upon  any  suit  so  instituted  in  any  district  shall  be 
continued  and  carried  on  in  such  district  to  final  judgment. 
By  section  8,  the  time  for  appearance,  ■ pleading,  &c.,  was 
extended  to  twelve  days,  when  a writ  was  sued  out  in  any 
office  in  a district  east  of  the  Home  District  into  any  district 
west  thereof,  and  vice  versa.  By  section  9 it  was  provided, 
that  the  deputy  clerk  of  the  crown  might  issue  rules  on 
sheriffs,  &c.,  to  return  writs. 

By  the  provincial  statute  12  Vie.,  ch.  63,  sec.  34,  the 
statute  8 Vic.,  ch.  36,  was  continued  in  force,  and  applied 
to  the  writs  to  be  issued  under  that  act,  and  from  that  time 
to  the  passing  of  the  Common  Law  Procedure  Act  a plaintiff 
in  any  transitory  action  could  issue  a summons  from  one 
outer  county  to  another,  and  lay  the  venue  in  the  county  in 
which  the  writ  was  served,  or  in  any  other,  if  he  desired  to 
do  so. — Wilkes  v.  Masecar  (1  P.  R.  46). 

The  Common  Law  procedure  Act  repeals  all  those  pro- 
visions in  the  former  acts,  and  simply  provides  that  in 
transitory  actions  (section  6)  the  writ  for  the  commencement 
of  the  action  may  be  sued  out  from  the  office  of  the  clerk 
of  the  crown  and  pleas,  or  from  the  office  of  any  of  the 
deputy  clerks  of  the  crown  and  pleas.  When  the  venue  is 
local  (section  7)  the  writ  must  be  sued  out  from  the  office 
within  the  proper  county.  The  venue  may  be  changed 
(section  8),  but  the  proceedings  shall  continue  to  be  carried 
on  in  the  office  from  which  the  first  process  was  sued  out. 
All  proceedings  to  final  judgment,  by  section  9,  are  to  be 
carried  on  in  the  office  from  which  the  first  process  in  the 
action  was  sued  out.  The  clerk  or  deputy  clerk  of  the  crown 
(section  20)  who  shall  issue  the  writ,  is  to  mark  in  the  margin 
a memorandum,  stating  from  what  office  and  in  what  county 
it  was  issued,  and  subscribe  his  name  thereto. 

Where  any  person  is  to  be  held  to  bail  (section  22),  the 
writ  of  capias  may  be  addressed  to  the  sheriff  of  any  county, 
and  by  the  warning  on  the  writ  itself  defendant  is  to  file  his 
appearance  in  the  office  from  whence  the  writ  issued;  and  by 
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section  24,  after  special  bail  put  in  and  perfected,  the  plain- 
tiff may  proceed  by  filing  his  declaration,  in  the  same  manner 
as  if  the  action  had  been  commenced  by  summons. 

By  section  150  causes  in  which  the  venue  is  laid  in  York 
or  Peel  are  called  town  causes,  and  all  other  causes  are  called 
country  causes. 

I have  already  mentioned  that,  as  I understood  the  law 
was  at  the  time  of  the  passing  of  the  Common  Law  Proce- 
dure Act,  a plaintiff  could  issue  a summons  from  one  outer 
county  and  lay  the  venue  in  another,  filing  the  papers  in 
the  office  out  of  which  the  summons  issued.  1 see  nothing 
in  that'  act  which  in  any  way  suggests  an  intention  to 
change  the  law,  so  as  to  make  proceedings  in  transitory 
actions  commenced  in  the  offices  of  any  deputy  clerk  of  the 
crown  less  effectual  than  they  were  before.  The  scope  of 
that  act  is  rather  to  increase  facilities  for  carrying  on  pro- 
ceedings and  entering  judgments  in  these  offices.  The  6th 
and  7th  sections  provide  that  the  writ  may  be  sued  out  in 
the  office  of  any  of  the  deputy  clerks  of  the  crown;  but 
where  the  venue  is  local  it  must  be  sued  out  of  the  proper 
office.  The  form  of  the  writ  gives  a venue  in  the  margin, 
but  I cannot  see  that  this  necessarily  implies  that  such  is 
the  venue  for  the  purposes  of  declaring:  it,  as  well  as  the 
indorsement  of  the  deputy  clerk  of  the  crown,  shews  in  what 
county  the  writ  was  issued.  I believe  it  has  been  held  that 
that  indorsement  forms  no  part  of  the  writ:  On  the  whole, 

I cannot  satisfy  myself  that  under  the  Common  Law  Proce- 
dure Act,  in  a transitory  action,  a plaintiff  may  not  issue 
his  writ  in  an  outer  county  and  lay  his  venue  in  the  county 
of  York,  or  in  any  other  county,  if  he  desires  it.  No  rule 
will  therefore  go. 


Tetley  et  al.  v.  Knowlson  et  al. 

Affidavits  sworn  before  the  Mayor  of  a City  or  Town  in  the  United  King- 
dom may  be  received  on  motion  fora  new  trial. 

[Queen’s  Bench,  E.  T.,  1859.] 

In  this  case  C.  Eobinson  obtained  a rule  'nisi  for  a new  trial 
on  the  law  and  evidence,  and  on  affidavits  sworn  in  England. 
18  puac.  2. 
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M.  C.  Cameron  shewed  cause,  and  objected  that  snch  affi- 
davits conld  not  he  received. 

Robinson,  C.  J.,  in  delivering  the  judgment  of  the  court, 
said:  “ If  the  affidavits  were  inadmissible,  we  should,  on  the 
evidence,  still  grant  a new^  trial,  with  costs  to  abide  the  event; 
hut  we  think  affidavits  sworn  before  the  mayor  of  an  incor- 
porated city  or  town  in  the  United  Kingdom  may  he  received 
by  us  in  support  of  or  in  opposition  to  an  application  for  a 
new  trial.” 

Rule  absolute. 


Hutchinson  v.  Jackson. 

Application  Jor  discharge — Weekly  allowance — Evidence  of  order  and 
non-payment , 

Held,  that  upon  the  affidavits  and  facts  set  out  below,  it  sufficiently  ap- 
peared that  an  order  for  the  weekly  allowance  had  been  obtained  and 
served,  and  default  made  in  payment,  so  that  defendant  was  entitled 
to  his  discharge. 

[Chambers,  July  30th  1857.  j 

On  the  28th  of  July  Blevins  obtained  a summons,  calling 
on  the  plaintiff  to  shew  cause  why  the  defendant  should  not 
he  altogether  discharged  from  custody  in  this  cause. 

McMichael,  for  defendant,  shewed  cause  on  the  29tli  of 
July,  and  ‘contended  that  the  summons  did  not  state  any 
grounds  on  which  the  defendant  was  to  he  discharged.  The 
affidavit  of  defendant  himself,  on  which  the  summons  was 
granted,  was  made  on  the  26th  of  July,  and  stated  that  he 
was  and  had  been  since  the  27th  of  May  a prisoner  in  close 
custody  in  execution  for  debt  at  the' suit  of  the  plaintiff:  that 
in  the  early  part  of  July  he  obtained  an  order  for  the  pay- 
ment of  'the  weekly  allowance  during  his  confinement  by 
virtue  of  the  writ:  that  after  the  date  of  the  order,  about 
the  2nd  of  July,  interrogatories  were  administered  to  'him, 
which  he  answered  on  the  16th  of  July,  and  a copy  was 
served  on' the  17th  of  July:  that  he  was  on  the  20th  of  July, 
after  notice  of  the  answers  had  been  served,  paid  10s.  on 
behalf  of  the  plaintiff,  the  first  payment  pursuant  to  such 
allowance:  that  the  second  payment  pursuant  to  such  order 
became  due  on  Monday,  27th  of  July,  instant,  and  that 
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default  had  been  made  in  the  payment  thereof:  that  it  was 
uot  paid  to  him  on  the  27th  of  July,  or  at  any  time  before 
or  since,  and  the  same  remained  wholly  due  and  unpaid  to 
him,  or  any  person  on  his  behalf. — McMichael  further  ob- 
jected, that  it  did  not  appear  from  the  affidavit  of  the1  defen- 
dant when  the  order  for  the  weekly  allowance  was1  served,  or 
that  in  fact  he  had  ever  seen  such  order,  and  until  that  was 
shewn  the  judge  had  no  grounds  on  which  to' act. 

The  learned  judge  enlarged  the  summons  until  the  30th, 
giving  leave  to  'defendant  to  file  further  affidavits  as  to  the 
order  and  its  service,  and  any  further  facts  in  relation 
thereto.  He  filed  the  affidavit  of  Robert  Woods,  who 
stated  that  he  recollected  having  seen  an  order  in  this  cause, 
signed  by  one  of  the  judges  of  the  superior  courts  of  com- 
mon law  at  Toronto,  whereby  the  plaintiff  was  ordered  to 
pay  to  the  defendant  on  the  third  Monday  after  the  date  of 
such  order,  and  on  each  Monday  thereafter  whilst  the  defen- 
dant should  remain  in  custody  in  the  suit,  the  weekly  allow- 
ance of  ten  shillings:  that  he  believed  the  order  was  dated 
the  23rd  of  June:  that  he  made  a copy  of  the  order,  and 
served  it  on  Mr.  M.  C.  Cameron,  or  upon  Mr.  Sampson,  a 
clerk  in  his  office,  either  on  the  day  of  the  date  or  shortly 
after,  and  some  days  before  the  interrogatories  administered 
to  defendant  in  this  cause  was  served.  The  said  interroga- 
tories were  served  on  defendants  attorney  on  the  3rd  of  July. 
He  further  stated  that  he  made  diligent  and  careful  search 
in  the  office  of  Mr.  Blevins  for  the  original  order,  which  he 
believed  was  lost  or  mislaid. 

McMichael  again  objected,  that  the  order  was  not  suffici- 
ently described:  that  it  did  not  even  mention  the  name  of  the 
judge  granting  it,  and  that  there  was  no  precise  certainty  of 
the  day  of  service.  He  was  not  prepared,  however,  to  pro- 
duce the  copy  of  any  order  served  in  the  cause,  nor  to  state 
by  affidavit’  that  no  such  order  was  ever  served,  or  that  he 
did  not  believe  any  such  order  was  ever  served,  but  argued 
that  defendant  dffi  not  bring  himself  within  the  benefits  of 
the  act. 

Richards,  J. — On  enquiring  of  the  clerk  in  Chambers,  I 
find  that  on  the  23rd  of  June  last  an  application  was  made 
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to  me  on  the  usual  affidavit  (which  was  filed  on  that  day)  for 
the  weekly  allowance  to  the  defendant  as  an  insolvent 
debtor  and  the  clerk  has  entered  that  such  order  was  granted. 
Mr.  Woods  states  that  he  served  the  order  either  on  the 
day  it  was  dated  or  shortly  after,  and  at  all  events  some 
days  before  the  service  of  the  interrogatories  on  the  3rd  of 
July.  I find  that  the  23rd  of  June  was  on  Tuesday.  If  served 
by  the  Saturday  following,  the  27th,  the  first  payment  of  the 
weekly  allowance  ought  to  have  been  made  on  the  13tli  of 
July,  if  the  interrogatories  had  then  been  answered.  They 
were  not  answered  and  the  answers  served  until  the  11th  of 
July  (Friday).  The  first  payment  would  then  be  due  on  the 
20th,  on  which  day  defendant  swears  that  he  was  paid  10s. 
on  account  of  the  plaintiff.  If  the  plaintiff  did  not  authorise 
this  payment  he  c.ould  so  state;  but  it  is  not  denied  in  any 
affidavit.  Then  defendant  states  the  default  on  Monday,  the 
27th  of  July.  This  default  is  not  denied,  but  it  is  contended 
that  the  gaoler  should  also  have  made  an  affidavit  that  the 
payment  had  not  been  made  to  him  for  the  use  of  the  debtor. 

By  the  295th  section  of  the  Common  Law  Procedure  Act 
it  is  declared  that  in  default  of  such  payment  (that  is,  of  the 
weekly  allowance)  such  debtor  shall  be  discharged  from  cus- 
tody by  rule  or  order,  unless  sufficient  cause  to  the  contrary 
be  shewn. 

Affidavits  are  produced  to  the  judge  in  Chambers  to 
satisfy  him  as  to  facts.  The  important  facts  in  this  case  of 
which  I ought  to  be  satisfied  are  — 1st.  That  an  order  for 
the  payment  of  the  weekly  allowance  to  the  defendant  was 
obtained  in  this  cause.  The  affidavits  filed  and  the  entries 
in  the  clerk’s  books  and  the  examination  of  the  papers  filed 
with  him,  in  the  absence  of  any  affidavit  or  even  statement 
to  the  contrary,  satisfies  me  such  ofder  was  obtained.  Then 
was  it  served  so  that  on  Monday  last  that  day  would  be  the 
third  Monday  after  the  service?  From  the  fact  of  the 
weekly  allowance  having  been  paid  to  the  defendant  on 
Monday  the  20th,  I have  no  doubt  the  order  was  served 
before  Saturday,  the  27th  of  June;  but  if  it  was  served 
before  the  4th  of  July,  as  Mr.  Woods  states  it  was,  and 
even  if  it  was  not  served  until  that  Saturday,  Monday,  the 
20th  of  July,  would  have  been  the  third  Monday  after  the 
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service;  and  the  allowance  having  been  paid  that  day,  an- 
other 10s.  wonld  he  due  on  Monday,  the  27th  of  July,  pur- 
suant to  the  order,  which  was  not  paid,  as  defendant  states, 
and  this  is  not  attempted  seriously  to  be  denied.  The  omis- 
sion of  the  defendant  to  answer  the  interrogatories  until  the 
17th  of  July  of  course  justified  the  plaintiff  in  not  paying 
the  allowance  until  the  following  Monday,  the  20th,  although 
if  the  order  was  served  before  the  27th  of  June,  and  the 
interrogatories  had  been  answered,  the  first  payment  ought 
to  have  been  made  on  the  13th  of  July. 

On  an  ordinary  application  I should  not  probably  have 
taken  so  much  trouble  to  find  reasons  for  supporting  this 
application,  but  I have  no  doubt  from  the  facts  shewn  the 
prisoner  under  the  law  is  entitled  to  his  discharge,  although 
his  attorney  has  been  guilty  of  great  carelessness  in  not  pre- 
serving the  order,  and  the  evidence  of  its  service,  and  has 
drawn  up  the  rule  in  a very  unskilful  manner;  yet  as  the 
plaintiff  has  been  fully  informed  of -the  grounds  of  the  appli- 
cation, the  summons  having  been  enlarged  after  the  whole 
matter  had  been  discussed,  I can  see  no  real  advantage  to 
any  one  in  discharging  this  summons,  and  keeping  the  defen- 
dant in  custody  for  a week  longer,  when  there  is  no  reason- 
able doubt  that  he  is  entitled  to  his  discharge.  I,  of  course, 
will  be  quite  willing  even  now  to  hear  any  affidavits  to  shew 
that  any  of  the  material  facts  as  stated  on  behalf  of  the 
defendant  are  incorrect.  In  the  absence  of  any  reasonable 
ground  to  doubt  the  facts  as  contended  for  by  defendant,  I 
see  no  good  reason  to  refuse  his  application;  and  I therefore 
think  an  order  for  his  discharge  must  go. 


McClain  v.  Maitland. 


Award — Reference  back. 

Matters  will  not  be  referred  back  to  an  arbitrator  upon  the  same 
grounds  as  to  the  discovery  of  new  evidence,  &c.,  as  would  support  an 
application  for  a new  trial. 

[Practice  Court,  T.  T.,  1858.] 

The  application  was  to  set  aside  the  award,  and  the  judg- 
ment entered,  in  order  to  open  the  matter  for  the  reconsid- 
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eration  of  the  arbitrator,  and  to  refer  it  back  to  him.  The 
reference  was  made  by  the  judge  presiding  at  the  last 
assizes  held  in  Toronto.  The  grounds  upon  which  this 
motion  was  made  were:  1st.  That  the  arbitrator  did  not 
allow  the  defendant  a credit  of  £100,  the  amount  of  a pro- 
missory note  collected  by  the  plaintiff,  which  the  defendant 
contended  should  have  been  credited  to  him.  2nd.  That  an 
agreement,  which  it  was  said  might  affect  the  rights  between 
the  parties  on  a claim  of  occupation  rent,  was  in  writing, 
but  could  not  be  found  at  the  time  of  the  arbitration,  but 
which  the  defendant  thought  could  be  found  yet  among  his 
papers;  and  that  the  witness  who  spoke  of  the  contents  of 
the  paper  before  the  arbitrator,  had  made  different  state- 
ments to  other  persons  with  respect  to  its  contents;  and, 
3rd.  That  there  were  various  other  witnesses  whose  evidence 
the  defendant  could  not  obtain  at  the  arbitration,  but  could 
now  obtain;  and  the  court  was  asked  to  refer  the  matter 
again  to  the  arbitrator,  that  such  evidence  might  be  laid 
before  him. 

Burns,  J. — The  application  is  made  under  the  88th  sec- 
tion of  the  Common  Law  Procedure  Act.  No  doubt  the 
provisions  of  this  section  are  very  wide,  but  then  it  must 
receive  some  reasonable  and  rational  construction,  and  I do 
not  think  it  could  have  been  intended  by  the  legislature  to 
place  applications  of  the  nature  of  this  one  upon  the  same 
footing  as  applications  for  a new  trial.  One  of  the  objects 
of  a reference  is  that  matters  may  be  more  deliberately  ex- 
amined by  an  arbitrator  than  can  be  done  by  a jury.  Abund- 
ance of  time  is  given  to  the  arbitrator  before  he  need  deter- 
mine the  matters  in  dispute  finally;  and  if  he  or  the  parties, 
for  any  cause,  be  pressed  with  respect  to  time,  the  95th 
section  authorises  the  court  dr  a judge  to  grant  such  further 
time,  from  time  to  time,  as  may  be  necessary  for  the  purpose. 

Taking  up  the  points  upon  which  the  interference  of  the 
court  is  now  asked,  the  matter  may  be  disposed  of  in  this 
way.  As  to  the  £100  not  allowed  to  the  defendant,  he  says 
he  thought  it  was  to  have  been  allowed,  or  that  he  could 
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have  given  more  evidence  about  it.  The  plaintiff  in  his 
affidavit  does  not  deny  having  received  the  money,  but  he 
says  that  he  paid  for  the  note  to  the  defendant  when  he 
received  it  from  him,  and  of  course,  if  that  be  true,  then  it 
was  rightly  disallowed  by  the  arbitrator  as  a credit  to  the 
defendant.  This  was  a matter  of  fact  to  be  determined  by 
the  arbitrator,  and  it  is  not  shewn  that  he  has  made  any 
error  or  mistake  in  disallowing  it. 

With  respect  to  the  written  agreement  mentioned,  it  is  not 
shewn  now  that  the  defendant  has  it  or  even  can  produce  it; 
he  thinks  it  may  be  found  at  some  time  upon  his  papers  being 
thoroughly  searched.  The  witness  who  proved  the  contents 
before  the  arbitrator  has  made  an  affidavit  that  he  truly  repre- 
sented the  contents,  and  he  denies  that  he  ever  has  made  any 
statements  to  the  contrary  of  what  he  proved.  It  does  not 
appear  whether  time  was  asked  from  the  arbitrator,  and  not 
to  proceed  upon  such  evidence  of  the  contents  as  given  by 
the  witness.  It  does  not  appear  whether  the  arbitrator  was 
asked  to  have  the  making  of  the  award  postponed,  to  give 
the  defendant  an  opportunity  of  producing  the  witnesses 
mentioned  by  him,  or  not.  The  defendant  has  made  an 
affidavit  very  much  in  the  terms  that  he  would  have  done  in 
•case  a verdict  has  been  rendered  against  him  at  nisi  prius, 
which  he  sought  to  set  aside.  I do  not  think  the  legislature 
intended  that  awards  should  be  opened  upon  such  grounds. 
When  we  see  that  time  might  be  granted  from  time  to  time 
to  enable  an  arbitrator  to  do  justice  between  the  parties,  I 
think  something  more  is  required  than  merely  stating  that 
witnesses  might  state  certain  matters  which  would  produce  a 
different  result.  A person  must  not  take  his  chance  before 
the  arbitrator,  and  then  complain  that  injustice  has  been 
done  him,  without  shewing  that  he  did  all  in  his  power  to 
prevent  that  injustice  being  inflicted.  The  defendant  in  this 
case  does  not  shew  that  he  asked  the  arbitrator  for  time  to 
furnish  evidence,  or  that  he  took  any,  steps  whatever  to  have 
the  time  enlarged  for  making  the  award. 

The  rule  must  be  discharged,  with  costs. 
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Gwynne  y.  Rees — “The  City  of  Toronto”  Garnishees. 

Corporation — Misnomer — Award  for  unliquidated  damages — Garnishm  ent — 
Claim  by  mortgagee — Assignment — Laches. 

Under  a submission  between  one  R.  and  the  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  Toronto,  it  was  awarded  that  the  Corpor- 
ation should  pay  R.  £1,925,  as  compensation  for  land  taken  from  him 
for  the  esplanade,  and  £825  for  damages  sustained  by  him  from  the 
construction  of  such  esplanade,  and  that  said  sums  should  be  payable 
on  or  before  the  28th  of  January,  1858,  on  the  title  to  the  land  taken 
being  perfected  in  the  Corporation.  On  the  2nd  of  January  a notice 
was  served  on  the  city  chamberlain  that  R.  had  assigned  to  H.  all  the 
damages  awarded,  and  requiring  the  City  to  pay  H.  On  the  19th  of 
January  an  order  was  made  attaching  all  debts  due  by  the  City  to  R. 
to  answer  a judgment  recovered  against  him  by  one  G.,  and  a sum- 
mons for  them  to  shew  cause  why  they  should  not  pay  ; and  on  the 
14th  the  Garnishees  were  ordered  to  pay  G.  within  ten  days,  or  execu- 
tion to  issue.  The  attaching  order  and  summons,  and  the  order  to 
pay,  were  duly  served  on  the  City  Chamberlain,  but  no  notice  of  them 
was  given  by  him  to  the  solicitor  or  any  member  of  the  Corporation  ; 
and  on  the  8th  an  execution' issued  against  the  City,  under  which  a 
levy  was  made.  They  then  applied  for  relief  on  the  above  facts,  and 
it  was  shewn  that  the  land  in  question  had  been  mortgaged  for  a 
large  sum  to  one  B.,  who  claimed  to  receive  the  sum  awarded. 

Held — 1,  That  the  description  of  the  Garnishees  in  the  proceedings  as 
“ The  City  of  Toronto,”  instead  of  their  proper  corporate  name, 
whether  an  irregularity  or  a nullity,  could  not  be  taken  advantage  of 
under  the  circumstances  : but,  semble,  that  it  might  be  waived  or 
amended. 

2.  That  the  sum  awarded,  ^eing  upon  a claim  for  unliquidated  damages, 
could  not  be  attached  before  judgment  obtained  upon  it ; and  that  the 
part  assigned  to  H.  could  clearly  not  be  garnisheed. 

8.  That  all  proceedings  subsequent  to  the  attaching  order  must  be  set 
aside,  on  payment  of  costs  by  the  Garnishees,  the  judgment  creditor 
to  be  at  liberty  to  apply  for  a summons  to  them  to  pay  him  the 
amount  of  his  claim,  under  which  all  the  parties  claiming  might  be 
heard. 

[Practice  Court,  E.  T.,  21  Vic.] 

A rule  nisi  was  issued,  calling  on  the  judgment  creditor 
to  shew  cause  why  the  summons  issued  in  this  cause,  on  the 
9th  of  January  last,  and  the  order  made  thereon,  the  final 
judgment  entered  against  the  garnishees,  and  the  execution 
issued  thereon,  and  all  subsequent  proceedings,  should  not 
be  set  aside  for  irregularity,  the  legal  name,  st}de  and  title* 
of  the  garnishees  being  “ The  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  Toronto,”  and  not  “ The  City  of 
Toronto,”  as  stated  in  the  proceedings  in  .this  matter;  or 
why  the  said  summons  of  the  9th  of  January  last,  and  the 
order  made  thereon  of  the  14th  of  January,  the  final  judg- 
ment entered  against  the  garnishees  pursuant  to  the  order,, 
and  the  execution  issued  against  the  goods  and  chattels  of 
the  garnishees  upon  the  judgment,  and  all  subequent  pro- 
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ceedings,  should  not  be  set  aside  on  the  ground  of  surprise, 
and  on  other  grounds  disclosed  in  the  affidavits  and  papers 
filed,  on  payment  of  costs. 

From  the  .papers  filed  it  appeared  that  on  the  27th  of 
December,  1857,  John  Maulson  and  Thomas  C.  Keefer,  two 
of  three  of  the  arbitrators  to  whom  were  referred  certain 
matters  between  William  Rees  and  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  Toronto,  awarded  that  the 
corporation  should  pay  to  Rees  £1,925.  as  compensation  for 
the  land  taken  and  appropriated  by  them  for  the  site  of  the 
esplanade  across  and  upon  the  premises  of  the  said  Rees, 
being  the  unsold  portion  of  his  water  lot  at  the  foot  of 
Simcoe  Street,  in  Toronto,  to  be  paid  as  therein  and  herein- 
after mentioned;  and  they  found  that  Rees  had  sustained 
damages  in  the  erection  and  building  of  the  esplanade  over 
his  premises,  which  he  was  legally  entitled  to  recover  from 
the  corporation,  and  they  awarded  that  they  should  pay  Rees 
the  further  sum  of  £825  for  such  damages. 

They  further  awarded  that  each  of  the  said  sums  should 
be  payable  by  the  corporation  on  or  before  the  28th  of  Janu- 
ary, 1858,  in  cash,  on  the  title  to  that  part  of  the  premises 
so  appropriated  for  the  site  of  the  esplanade  being  perfected 
in  the  corporation  by  a proper  conveyance  in  the  law,  to  the 
satisfaction  of  their  counsel,  or  so  soon  after  such  day  as  the 
same  should  be  so  perfected. 

W.  H.  Stanton,  solicitor  for  T.  G.  Hurd,  by  a notice  dated 
29th  of  December,  1857,  addressed  to  the  Mayor  and  cham- 
berlain of  the  city,  and  which  was  served  on  the  city  cham- 
berlain on  the  2nd  of  January,  1858,  informed  them  that 
Rees  had  that  day  assigned  to  Thomas  Gladwin  HurcT  all 
the  amount  in  the  nature  of  damages  sustained  by  him  in 
the  erection  of  the  esplanade  over  his  water  lot  at  the  foot 
of  Simcoe  street,  Toronto,  as  found  to  be  due  to  him  under 
the  award  referred  to  above,  and  that  they  would  .be  required 
to  pay  over  the  said  moneys  to  the  said  Hurd. 

On  the  9th  of  January,  1858,  Sir.  J.  B.  Robinson,  C.J., 
granted  an  order  in  this  matter,  attaching  all~  debts  due 
and  owing  from  the  garnishees  to  the  judgment  debtor  to 
answer  a judgment  recovered  against  the  judgment  debtor 
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on  the  29th  of  July,  1856,  in  the  Court  of  Queen’s  Bench, 
by  the  judgment  creditor;  and  he  further  ordered  the  gar- 
nishees, their  attorney  or  agent,  to  attend  the  presiding  judge 
in  Chambers,  on  Thursday,  the  14th  of  January,  to  shew 
cause  why  they  should  not  pay  the  judgment  creditor  the 
debt  due  from  them  to  the  judgment  debtor,  or  so  much 
thereof  as  might  be  sufficient  to  satisfy  the  judgment  debt. 

Upon  the  14th  of  January,  Chief  Justice  Draper  ordered 
the  garnishees,  within  ten  days  after  service  of  his  order,  to 
pay  to  the  judgment  creditor  the  debt  due  from  the  garni- 
shees to  the  judgment  debtor,  or  so  much  as  might  be  suffi- 
cient to  satisfy  the  judgment  referred  to  in  the  previous 
order,  and  in  default  thereof  execution  to  issue  for  the  same. 

The  attaching  order  and  summons  was  served  on  Mr. 
McCord,  the  city  chamberlain,  about  the  time  it  bore  date, 
and  the  order  directing  the  payment  of  the  money  wtis 
served  on  Mr.  Daly,  the  clerk  of  the  common  council,  and 
hv  him  handed  to  the  chamberlain,  about  the  18th  of  April, 
1858. 

The  plaintiff’s  judgment  in  the  suit  against  Rees  was 
stated  to  have  been  entered  up  on  the  29th  of  July,  1856, 
for  £790  10s.  lid. 

The  chamberlain  stated  that  he  did  not  communicate  the 
attaching  order  to  the  mayor,  or  any  member  of  the  city 
council,  or  to  the  city  solicitor,  because  he  thought  it 
unnecessary  to  take  any  action  on  it,  as  the  award  had  not 
been  taken  up,  and  it  was  not  known  whether  the  corporation 
would  acquiesce  in  or  resist  it,  or  whether  it  would  or  not 
be  held  good,  and  he  thought  it  unadvisable  in  such  case  to 
put  expenses  on  the  city.  That  he  took  no  notice  of  the 
other  order  directing  the  city  to  pay  over  the  amount,  and 
did  not  communicate  it  to  the  mayor  or  any  member  of  the 
corporation,  or  to  the  city  solicitor,  because  he  thought  it 
unnecessary,  as  he  had  about  the  14th  of  April  been 
advised  by  the  city  solicitor  that  one  Joseph  Beckett  was 
entitled  to  receive  the  compensation  named  in  the  award, 
less  the  amount  due  by  Rees  to  the  city  for  city  taxes,  and 
half  the  expenses  of  the  award;  and  having  been  further 
advised  that  there  was  no  objection  to  Beckett  receiving  an 
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advance  on  account  immediately,  lie  did,  on  the  4th  of  April, 
give  Beckett  By  way  of  advance  a cheque  for  £300,  and 
undertook  to  make  payment  on  behalf  of  the  city  of  the 
balance  going  to  him  under  the  head  of  compensation,  in  a 
month  from  the  14th  "of  April,  upon  title  being  made  to  the 
corporation  of  said  land;  that  he  was  aware  the  corporation 
had  determined  to  resist  payment  of  the  other  sum  awarded 
to  Bees  under  the  head  of  damages,  having  been  advised 
that  the  arbitrators  had  no  power  to  award  any  such  dam- 
ages; that  he  handed  the  respective  orders  of  the  Chief 
Justices  to  Mr.  Gamble,  the  city  solicitor,  about  the  12th  of 
May,  on  his  making  enquiries  about  the  matter,  which  was 
the  first  intimation  he  gave  to  any  one  on  behalf  of  the 
city  concerning  such  orders;  that  the  only  payment  made 
by  him  on  account  of  the  said  award  or  undertaking  was  the 
said  £300  paid  to  Beckett;  that  the  judgment  debtor  owed 
the  city . for  taxes  about  £300,  and  the  half  of  the  arbi- 
trator’s fees  was  about  £70.  He  further  stated  that  he  be- 
lieved the  corporation  were  not  indebted  to  Bees  except  on 
the  award. 

Mr.  Gamble,  the  city  solicitor,  stated  that  he  was  informed 
on  the  12th  of  May,  1858,  by  the  deputy  sheriff,  than  an 
execution  against  the  goods  and  chattels  of  the  corporation 
had  been  placed  in  the  sheriff’s  hands,  and  that  was  the  first 
intimation  he  had  of  any  proceedings  against  the  garnishees 
in  this  matter.  That  on  enquiring  about  the  matter  from 
the  city  chamberlain,  he  sent  him  the  three  papers  already 
referred  to:  namely,  the  two  orders  and  the  claim  of  Mr. 
Hurd.  He  further  stated  that  he  verily  believed  the  corpora- 
tion had  good  grounds  to  shew  against  the  making  the  sum- 
mons to  pay  over  of  the  9th  of  January  last  absolute.  That 
as  far  as  he  could^  learn,  the  only  claim  Bees  could  legally 
have  against  the  corporation,  arose  out  of  the  said  award  in 
his  favour.  That  the  lot  on  which  the  damages  were  claimed 
was  mortgaged  by  Bees  to  Beckett  for  a sum  far  exceeding 
the  amount  of  the  award,  and  the  corporation  were  advised 
that  Beckett  was  entitled  to  receive  such  compensation,  less 
the  amount  due  the  corporation  for  taxes,  and  one  half  the 
expenses  of  the  award.  That  in  addition  to  the  compensation 
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for  the  land  taken,  the  arbitrators  had  awarded  damages, 
which  the  corporation  were  advised  the  arbitrators  had  no 
power  to  award,  and  they  refused  to  recognise  or  pay  until 
that  part  of  the  award  was  declared  to  be  good  by  a court  of 
law,  and  that  steps  were  being  taken  to  test  the  validity 
thereof  this  term.  He  then  mentioned  the  payment  of  £300 
to  Beckett,  and  the  undertaking  to  pay  the  balance,  as  men- 
tioned by  the  chamberlain  in  his  affidavit,  upon  the  title 
to  that  part  of  the  esplanade  being  perfected  in  them.  He 
stated  that  such  title  had  not  been  perfected.  He  then  re- 
ferred to  the  assignment  of  the  claim  to  Mr.  Hurd. 

Joseph  Beckett  stated  that  the  property  was  mortgaged  to 
him  for  the  principal  money  of  £4,500,  and  that  he  received 
the  £300  as  above  mentioned,  and  claimed  the  balance  which 
might  be  due  from  the  corporation  for  the  land  taken. 

During  this  term,  Adam  Crooks  shewed  cause,  and  took 
the  objection  that  the  rule  of  the  garnishees  did  not  state 
with  sufficient  minuteness  and  certainty  the  grounds  on 
which  the  application  to  set  aside  the  judgment  was  made, 
except  the  objection  that  the  garnishees  were  not  properly 
described  by  their  corporate  name.  The  learned  judge  told 
Mr.  Crooks  that  if  he  was  not  prepared  to  go  into  the  matter 
from  any  defect  in  the  rule,  he  would  enlarge  it  until  next 
term,  and  direct  the  service  of  an  amended  rule;  but  he  pre- 
ferred going  into  the  matter  at  once,  and  filed  a long  affidavit 
by  Mr.  G wynne,  stating  that  on  the  9th  of  January,  1858,  he 
served  a copy  of  the  first  order  on  the  clerk  of  the  corpora- 
tion, Mr.  Daly,  and  explained  the  object  of  the  service,  and 
on  the  same  day  served  another  copy  on  the  city  cham- 
berlain, Mr.  McCord,  and  explained  to  him  that  his  object 
was  to  obtain  payment  of  the  debt  due  by  Rees  to  him; 
that  the  chamberlain,  after  reading  the  order  and  summons, 
enquired  the  amount  of  the  debt,  and  was  told  that  with 
interest  it  amounted  to  £880  or  thereabouts,  of  which  he 
then  made  a memorandum  in  writing;  that  the  chamberlain 
did  not  then  inform  him  that  Mr.  Beckett  or  any  other  per- 
son had  claimed  the  amount  awarded  to  Rees,  but  he  did 
inform  him  that  persons  were  taking  proceedings  similar  to 
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his  in  respect  to  the  sum  awarded,  by  which  he  understood 
they  were  proceeding  to  attach  the  amount  of  the  award. 

He  further  stated,  that  on  the  15th  of  April  he  served  a 
copy  of  the  order  of  the  14th  of  January  on  Mr.  Daly,  at 
the  same  time  informing  him  that  he  had  endeavoured  to 
serve  the  city  chamberlain  with  a copy,  hut  he  was  out  of 
his  office:  that  Daly  then  informed  him  he  was  the  proper 
person  to  serve  it  on:  that  he  then  told  Mr.  Daly  that  he 
had  heard  that  the  corporation  had  paid  Beckett  £300,  and 
that  he  wished  to  prevent  further  payments,  unless  sufficient 
was  retained  to  pay  his  debt.  That  on  the  6th  of  May,  on 
enquiring  from  the  chamberlain  when  the  corporation  in- 
tended to  pay  the  amount  of  the  award,  he  then  for  the  first 
time  stated  to  him  that  the  corporation  intended  to  dispute 
the  award  as  to  the  finding,  exceeding  £800,  for  damages, 
and  that  the  remaining  amount,  after  deducting  taxes,  &c., 
was  to  he  paid  to  Mr.  Beckett;  that  he  then  explained  to 
the  chamberlain  why,  as  to  nis  judgment  debt,  he  had  a 
priority  over  Beckett  for  the  amount  of  his  judgment,  and 
that  payment  to  the  garnishing  creditor  under  the  statute 
was  a discharge  to  the  corporation:  that  the  chamberlain 
then  informed  him  that  the  city  solicitor,  Mr.  Gamble,  had 
given  it  as  his  opinion  that  he,  the  judgment  creditor,  had 
not  obtained  a preference  over  Mr.  Beckett,  and  had  advised 
the  corporation  that  payment  should  be  made  to  the  said 
Beckett,  that  he  even  told  the  chamberlain  he  would  put 
an  execution  against  the  corporation  in  the  sheriff’s  hands, 
which  was  done  on  the  8th  of  May,  who,  on  the  10th,  as  he 
believed,  made  a levy  under  it.  He  further  stated  that  until 
the  25th  of  May,  when  he  received  a copy  of  the  rule  nisi, 
he  never  received  any  information  or  notice  from  the  cor- 
poration, their  servants,  solicitors  or  agents,  that  they  in- 
tended to  apply  to  set  aside  his  proceedings  for  irregularity 
or  otherwise. 

The  judgment  creditor  further  stated  in  his  affidavit  that 
he  apprehended  that  he  would  he  in  danger  of  losing  his 
debt,  or  the  greater  part  of  it,  unless  his  proceedings  were 
sustained,  and  that  he  believed  the  security  which  Mr. 
Beckett  and  the  other  mortgagees  of  Rees  had  was  amply 


288 


PRACTICE  REPORTS. 


sufficient  to  pay  them  all,  independent  of  the  claim  against 
the  City  of  Toronto.  He  then  proceeded  to  give  a long  state- 
ment of  how  the  debt  of  Rees  to  Beckett  was  contracted,, 
and  the  history  of  several  Chancery  suits  terminated  or  in 
progress,  contending  that  the  mortgage  to  Beckett  had  been 
wholly  or  in  part  paid,  and  that  certain  other  mortgages  were 
for  two  large  amounts;  and  other  matters  which  the  learned 
j udge  thought  might  become  material  if  an  issue  were  award- 
ed to  try  if  the  garnishees  were  indebted  to  Rees  or  not; 
but  which  it  is  not  necessary  to  refer  to  in  the  view  taken  of 
the  case.  He  also  urged  that  the  mortgage  under  which 
Beckett  claimed  was  executed  long  after  the  passing  of  the 
Toronto  Esplanade  Act  of  1853,  and  further  stated  that  he 
had  delayed  proceedings  in  a Chancery  suit  he  had  instituted 
for  the  purpose  of  obtaining  security  for  or  payment  of' 
this  debt. 

Crooks  further  contended  that  these  facts  shewed  that 
the  garnishees  were  not  entitled  to  relief  ; that  by  their 
own  laches  they  had  allowed  the  execution  creditor  to  obtain 
an  execution  against  them,  and  that  his  position  would  be- 
prejudiced  if  the  matter  were  now  thrown  open.  He  further 
contended  that  that  part  of  the  award  which  imposed  the 
condition  of  making  a good  title  to  the  corporation  was  void,, 
and  that  the  award  itself  should  be  considered  as  an  absolute 
finding  of  certain  moneys  due  to  Rees,  which  the  garnishees 
were  bound  to  pay  over,  and  that  such  payment  would  dis- 
charge them.  That  at  all  events  the  smaller  sum  was  one 
which  Rees  was  clearly  entitled  to,  and  that  to  the  amount 
of  that  sum  the  execution  ought  to  be  allowed  to  stand  r 
that  the  attaching  order  ought  not  to  be  set  aside,  and  the 
other  proceedings  only  on  payment  of  costs.  He  also  urged,, 
as  to  the  misnomer  of  the  corporation,  that  several  acts  of 
parliament  described  them  as  the  City  of  Toronto,  and  that 
it  was  only  an  irregularity  which  had  been  waived.  He 
referred  to  Sympson  v.  Prothero  (3  Jur.  N.  S.  711),  Hough 
v.  Edwards  (2  Jur.  N.  S.  814),  and  Hirsch  v.  Coates  (18  C. 
B.  757). 

Cameron,  Q.C.,  contra,  contended  that  the  misnomer 
was  fatal,  and  referred  to  Lock  on  Foreign  Attachment,  page 
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10.  That  the  award  was  not  a debt  under  the  statute.  That 
as  to  both  sums,  it  was  conditioned  on  a good  title  to  the 
land  being  perfected  in  the  corporation,  and  therefore  could 
not  he  considered  a debt,  but  only  a claim  that  might  ripen 
into  a debt  on  the  title  being  perfected,  and  so  was  not 
attachable.  That  the  submission  being  by  statute  capable  of 
being  made  a rule  of  court,  the  reference  was  virtually  by 
the  court,  and  that  it  had  been  decided  that  money  awarded 
upon  a reference  from  the  superior  courts  was  not  available 
under  a foreign  attachment  issued  out  of  the  local  court  in 
the  city  of  London. — Grant  v.  Hawding  (4  T.  R 313  n.) 
Caila  v.  Elgood  (2  D.  & R.  193). — That  at  the  time  the  order 
to  pay  over  was  made  there  was  no  money  payable  under 
the  award,  as  the  title  to  the  land  had  not  been  perfected  in 
the  garnishees,  and  by  the  terms  of  the  award  the  money 
was  not  payable  until  that  time.  That  Mr.  Beckett,  the 
mortgagee,  in  whom  the  fee  of  the  land  was,  has  undoubtedly 
the  right  to  claim  for  the  value  of  the  land  taken,  It  not  for 
the  whole  damages,  and  that  the  portion  of  the  claim 
assigned  to  Mr.  Hurd  could  not  be  attached  for  Mr.  Rees7 
debt.  He  referred  for  this  to  18  C.  B.  757. 

Richards,  J.— As  to  setting  aside  the  proceedings  be- 
cause the  garnishees  are  not  described  by  their  proper  cor- 
porate name,  it  appears  to  me,  after  the  laches  they  are 
guilty  of,  it  could  only  be  done  on  payment  of  costs.  If 
the  misnomer  is  only  an  irregularity,  then  it  is  waived  by 
the  laches  of  the  garnishees;  if  a nullity,  then,  if  they  wish 
the  proceedings  set  aside,  they  ought  to  pay  the  costs,  having 
themselves  induced  by  their  laches  the  judgment  creditor  to 
incur  costs  which  he  would  not  have  been  ppt  to  if  they  had 
taken  their  objection  in  the  proper  time.  In  this  view  of 
the  case,  and  in  relation  to  the  conclusion  at  which  I have 
arrived,  it  is  not  necessary  for  me  to  decide  expressly  whether 
the  misnomer  of  a corporation  differs  from  that  of  any  other 
party  to  a suit,  so  that  it  may  not  be  amended  or  waived. 
I think  the  tendency  of  modern  decisions  on  this  point  is 
against  the  objection.  The  fact  that  misnomer  is  held  to  be 
a fatal  objection  in  the  local  court  in  the  city  of  London,  on 
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proceedings  there  taken  against  the  garnishee,  by  no  means 
satisfies  me  that  the  courts  of  common  law,  in  carrying  out 
the  garnishee  clauses  of  the  Common  Law  Procedure  Act, 
would  not  view  the  misnomer  in  these  proceedings  as  they 
would  in  any  other  under  the  act,  and  consider  it  waived  or 
amendable  whenever  it  might  be  brought  up. 

If  there  had  been  no  arbitration  or  award,  I do  not  sup- 
pose it  could  be  contended  that  a claim  which  Rees,  might 
have  against  the  corporation  for  unliquidated  damages  for 
taking  the  land  could  be  attached  under  the  garnishee 
clauses  of  the  Common  Law  Procedure  Act  as  a “ debt  owing 
or  accruing.”  Tones  v.  Thompson,  decided  on  the  17th  of 
April  last,  in  the  Court  of  Queen’s  Bench  in  England  (31 
L.  T.  Rep.  80),  is  an  authority  that,  in  an  action  for  unliqui- 
dated damages,  the  verdict  cannot  be  attached  under  these 
clauses  before  judgment  has  been  signed:  that  to  enable 
the  same  to  be  attached,  it  must  be  a perfect  debt  at  the  time 
the  application  is  made  to  attach  it.  It  appears  to  me  this 
rule  will  apply  equally  to  awards  on  claims  for  unliquidated 
damages,  and  if  so  the  garnishees  ought  not  to  be  placed 
in  a position  to  be  called  on  to  pay  twice.  Then,  if  the 
assignment  to  Mr.  Hurd  be  bona  fide,  the  case  referred  to 
in  18  C.  B.  seems  conclusive  that  that  part  of  the  claim 
cannot  be  garnished. 

As  to  the  cases  referred  to  -in  Dowling  and  Ryland,  and  4 
Term  Reports,  they  seem  to  me  to  proceed  on  the  ground  that 
the  proceedings  of  an  inferior  court  would  not  be  allowed  to 
interfere  with  the  right  of  parties  who  had  commenced  a 
suit  in  the  superior  court.  That  reason  does  not  apply  here. 

On  the  whole,  I think  the  proceedings  subsequent  to  the 
service  of  the  attaching  order  must  be  set  aside,  costs  to  be 
paid  by  the  garnishees.  This  seems  to  me  to  be  the  proper 
course,  and  the  one  which  the  case  of  Hirsch  et  al.  v.  Coates 
points  out.  The  judgment  creditor,  if  so  advised,  to  be  at 
liberty  to  obtain  a judgment  summons  calling  on  the  garni- 
shees to  shew  cause  why  they  should  not  pay  over  to  him  the 
amount  of  his  claim,  and  such  summons  to  be  served  on  Mr. 
Rees,  Mr.  Beckett,  and  Mr.  Hurdg  and  calling  on  them  to 
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shew  cause  against  the  same  if  they  consider  their  interests 
affected  thereby.  The  garnishees  are  to  undertake  not  to 
object  to  their  misnomer  in  the  attaching  order,  and  the 
summons  to  be  issued  should  contain  the  proper  corporate 
name  of  the  garnishees. 

On  the  return  of  this  summons,  when  all  parties  are  before 
the  court  or  a judge,  Mr.  Gwynne  may  urge  the  objections  he 
now  takes  to  the  claim  of  Mr.  Beckett  and  others,  and  may 
argue  that  the  condition  of  procuring  a good  title  for  the 
corporation  before  the  money  awarded  shall  be  payable  is 
void. 

Rule  accordingly. 


In  the  Matter  of  the  Arbitration  between  Peter 
Campbell  and  Peter  Brown. 

Award — Omission  to  dispose  of  suit  pending — Form  of  affidavits. 

C.  had  brought  an  action  against  B.  on  a contract,  by  which  he  agreed  to 
build  for  B.  a dam — B.  to  find  certain  materials,  &c.  Afterwards  they 
entered  into  an  agreement,  reciting  that  differences  had  arisen  and 
were  pending  between  them  in  reference  to  this  contract,  and  sub- 
mitting the  same  to  arbitration.  The  arbitrators  awarded  that  C. 
should  pay  B.  £211  15s.,  and  should  forthwith  pay  into  the  hands  of 
D.  £7  Is.  3d.,  being  one-third  of  the  expenses  of  the  arbitration,  and 
that  B.  should  pay  E.  two-thirds. 

Held,  that  the  submission  authorised  the  arbitrators  to  consider  claims 
by  B.  against  C.  arising  out  of  the  agreement : that  the  omission  to 
dispose  of  the  suit  was  no  objection,  as  it  was  not  mentioned  in  the 
reference  nor  shewn  to  have  been  brought  before  the  arbitrators  ; and 
that  the  award  was  good,  except  as  to  the  direction  to  pay  money  to  E., 
a stranger  to  the  reference,  which  could  not  be  upheld. 

As  a general  rule,  each  deponent  should  state  in  his  own  affidavit  the 
facts  to  which  he  swears,  not  by  reference  to  the  statements  in  other 
affidavits  filed. 

[Practice  Court,  M.  T.,  1857.J 

S.  Richards  obtained  a rule  calling  on  Peter  Brown  to  shew 
cause  why  the  award  made  between  the  parties  by  William 
Lang,  Joseph  Gilbert,  and  Robert  Reid,  should  not  be  set 
aside,  on  the  following  grounds: — 

1.  That  the  arbitrators  refused  time  to  Campbell  to  pro- 
cure further  material  evidence  he  had  to  offer  on  the  matters 
referred,  and  that  all  the  evidence  on  the  part  of  Campbell 
was  not  received  by  the  arbitrators. 

2.  That  the  award  directs  the  payment  of  money  to  John 
Eastwood,  who  is  no  party  to  the  submission. 
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3.  That  the  award  does  not  appear  to  he  made  concerning 
the  matters  referred  to  the  arbitrators. 

4.  That  the  award  is  not  final,  inasmuch  as  it  does  not 
dispose  of  the  action  pending  between  the  parties  to  the 
reference,  or  of  the  costs  thereof,  or  of  the  issues  therein; 
and  that  it  leaves  it  uncertain  whether  Campbell's  right  of 
action  against  Brown  is  at  an  end  or  not:  that  it  does  not 
shew  in  any  way  in  respect  of  what  the  moneys  mentioned  in 
the  award  are  to  he  paid;  nor  does  it  award  mutual  releases. 

5.  That  it  is  excessive  and  unjust. 

6.  That  the  award  decides  upon  matters  not  referred  to  the* 
arbitrators,  no  claim  or  action  having  been  brought  against 
Campbell,  there  having  been  only  an  action  and  claim  of 
Campbell  against  Brown  that  was  referred  to  the  arbitrators,, 
and  they  have  awarded  over  £200  against  Campbell,  and  there 
being  nothing  referred  in  respect  of  which  the  said  sum 
could  be  awarded  against  the  said  Campbell. 

There  was  also  leave  reserved  to  file  further  affidavits  and 
papers  on  or  before  the  first  Saturday  of  the  term. 

The  affidavit  on  which  the  rule  issued  was  made  by  Camp- 
bell, who  stated  that  he  commenced  an  action  on  the  15th 
of  April,  1857,  against  Brown,  on  an  agreement  made  be- 
tween them  respecting  the  construction  of  a dam,  and  he- 
appended  a copy  of  the  agreement,  as  also  of  the  declaration 
in  the  action:  that  his  principal  ground  of  action  was  that 
Brown  did  not  fulfil  his  part  of  the  agreement,  whereby  he 
was  unable  to  go  and  complete  the  dam,  and ‘suffered  dam- 
age thereby.  He  also  appended  a copy  of  the  agreement  of 
submission  and  of  the  award. 

He  further  stated  that  he  appeared  before  the  arbitrators, 
and  after  a good  deal  of  evidence  was  offered  and  heard  he 
applied  to  them  for  an  adjournment,  on  the  6th  of  Novem- 
ber, before  the  arbitrators  had  arrived  at  a decision,  in  order 
to  enable  him  to  produce  further  and  other  material  evid- 
ence in  his  behalf,  but  they  refused,  and  soon  after  made 
their  award:  that  he  had  four  witnesses  not  sworn  on  the 
arbitration,  whose  evidence  was  material  and  necessary  for 
him  on  the  arbitration,  and  whose  evidence  he  could  not 
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then  adduce.  He  further  added  that  the  amount  awarded 
was  excessive:  that  in  his  opinion  Brown  was  not  entitled 
to  any  damages  whatever:  that  he  had  not  a fair  opportunity 
of  sustaining  his  case  on  the  arbitration:  that  the  mill,  when 
completed  and  in  working  order,  would  not  rent  for  £100 
a-year,  and  that  $50  would  have  completed  the  dam,  had 
Peter  Brown  supplied  the  materials  as  Tie  agreed. 

The  agreement  between  the  parties  was  made  on  the  5th 
of  June,  1856,  by  which  Campbell  agreed  to  build  for 
Brown,  in  a good,  substantial  and  workman-like  manner,  a 
timber  dam,  eight  feet  high,  across  Brown  s Creek,  at  a 
place  pointed  out  by  Brown,  and  to  warrant  the  same  for 
one  year  from  the  time  of  its  completion;  and  he  further 
agreed  to  remove  half  of  the  dam  then  standing  at  the  place, 
and  fully  to  complete  the  whole  work  on  or  before  the  1st  of 
September  then  next  (1856).  Brown  agreed  to  provide  all 
the  standing  timber  necessary  for  building  the  dam,  and  also 
all  the  sawn  timber  and  spikes,  and  to  deliver  the  same  at 
the  place  required,  and  also  to  draw  all  timber  to  the  place, 
and  to  remove  half  of  the  dam  then  standing.  Brown  further 
agreed  to  pay  Campbell  £225,  as  follows,  £50  at  the  com- 
mencement of  the  work,  £50  on  the  fulfilment  of  the  agree- 
ment, £50  in  six  months  thereafter,  and  the  balance^  of 
£75  in  nine  months  thereafter,  with  interest  on  the  amount 
due,  payable  at  the  time  of  each  payment. 

The  declaration,  dated  the  18th  of  May,  1857,  set  out 
the  agreement,  and  the  plaintiff  averred  his  entering  on  the 
performance  of  the  work  in  due  time,  and  alleged  for  breach 
that  he,  Brown,  did  not  perform  any  part  of  the  agreement 
on  his 'part  to  be  performed,  specifying  each  undertaking 
and  negativing  that  he  performed  it.  He  also  declared  on 
the  common  counts,  and  laid  his  damages  at  £500.  Ho 
further  information  was  given  as  to  this  suit,  whether  the 
plaintiff  signed  judgment,  or  whether  defendant  pleaded,  or 
how  it  was  settled,  if  settled  at  all.  On  the  9th  of  October, 
1857,  however,  Campbell  and  Brown  entered  into  an  agree- 
ment under  seal,  reciting  that  disputes  and  differences  had 
arisen,  and  were  then  depending  between  the  parties,  in 
reference  to  a contract  entered  into  by  Campbell  to  build 
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and  erect  a mill-dam  for  Brown,  and  also  in  reference  to 
the  payment  to  be  made  for  building  the  said  mill-dam, 
together  with  all  other  matters  in  relation  thereto;  and  in 
order  to  put  an  end  thereto,  and  to  obtain  an  amicable  ad- 
justment thereof,  the  parties  agreed  to  refer  the  same  to 
the  award  of  Joseph  Gilbert  and  William  Lang,  and  in  the 
event  of  their  not  agreeing  within  a month  they  were  to  name 
a third  arbitrator,  and  the  award  of  any  two  of  them  made 
before  the  23rd  of  November,  1857,  was  to  be  final.  The 
submission  contained  mutual  covenants  to  perform  the  award: 
a provision  that  the  submission  might  be  made  a rule  of 
court:  that  the  costs  of  the  award  were  to  be  in  the  discretion 
of  the  arbitrators;  and  they  respectively  bound  themselves 
to  the  performance  of  the  award  in  the  penal  sum  of  £800. 

i 

The  award,  dated  the  6th  of  November,  1857,  was  signed 
by  all  the  arbitrators.  After  reciting  the  submission,  and 
that  they  had  been  first  duly  sworn  according  to  law,  and 
heard  the  evidence,  &c.,  they  awarded  that  Campbell  should 
pay  to  Brown  £211  15s.,  by  instalments,  with  interest.  They 
further  awarded  that  Campbell  should  forthwith  pay  into 
the  hands  of  John  Eastwood,  Esquire,  the  sum  of  £7  Is.  3d., 
being  one-third  of  the  expenses  of  the  arbitration,  and  that 
Peter  Brown  should  forthwith  pay  to  Eastwood  £14  2s.  6d., 
being  two-thirds  of  the  costs  of  the  arbitration. 

The  rule  having  been  enlarged  to  Easter  Term,  Freeland 
shewed  cause.  He  contended  that  the  submission  did  not 
refer  to  the  cause  in,  court,  and  said  nothing  about  if,  and 
that  the  papers  did  not  shew  that  any  cause  was  then  pend- 
ing; at  all  events  it  was  not  shewn  that  the  attention  of  the 
arbitrators  was  called  to  a suit  pending,  as  a matter  in  con- 
troversy arising  out  of  the  agreement.  He  contended  that 
CampbelPs  affidavit  should  be  rejected,  as  it  was  not  entitled 
in  the  matter  of  the  arbitration  or  award  between  the  par- 
ties, but  simply  in  the  court : that'^as  to  that  portion  of  the 
award  which  related  to  the  payment  of  the  money  to  East- 
wood^  it  might  be  rejected  as  surplusage.  He  referred  to 
Bussell  on  Awards,  123,  322,  426;  In  re  Marsh,  16  L.  J. 
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330;  Haywood  v.  Marsh,  11  Jur.  657;  Ingram  v.  Milnes,  8 
East,  444.  As  to  the  third  ground  that  it  was  for  the  party 
who  sought  to  set  aside  the  award  to  shew  that  the  matters 
awarded  on  were  not  of  the  premises — Orosbie  v.  Holmes, 
3 D.  & L.  566;  Davies  v.  Pratt,  17  C.  B.  183. 

He  also  filed  the  affidavit  of  Brown,  who  stated  that  Gil- 
bert and  Lang,  the  two  arbitrators  appointed  by  the  parties, 
sat  for  two  days:  that  on  the  first  day  of  the  arbitration 
witnesses  on  behalf  of  both  parties  were  examined:  that 
one  of  the  arbitrators,  Gilbert,  he  believed,  at  the  close  of 
that  day’s  proceedings,  and  after  all  the  witnesses  had  been 
examined,  asked  Campbell  if  he  had  any  more  evidence  to 
offer  before  the  arbitrators,  and  he  replied  he  had  no  more 
evidence  to  produce:  that  the  arbitrators  then  proceeded  to 
consider  their  award,  and  not  being  able  to  agree,  they 
appointed  Robert  Reid  as  third  arbitrator,  and  the  next  day, 
the  6th  of  November,  the  whole  of  the  arbitrators  proceeded 
to  consider  their  award:  that  Robert  Reid  was  present  and 
heard  all  the  evidence  that  was  given  by  both  parties  in  the 
matter:  that  on  the  6th  of  November,  whilst  the  arbitrators 
were  considering  their  award,  and  after  both  parties  had 
closed  their  evidence,  Campbell  asked  the  arbitrators  to 
allow  him  to  adduce  further  evidence,  and  to  call  other  wit- 
nesses, and  to  prove  matters  that  he  alleged  were  material 
on  his  behalf:  that  he  then  stated  to  the  arbitrators  the  facts 
he  expected  to  prove  by  the  witnesses,  when  the  arbitrators 
told  him  that  in  making  up  their  award  they  would  consider 
the  facts  which  he  alleged  would  he  sworn  to  by  the  wit- 
nesses as  regularly  proved  upon  oath  by  the  said  witnesses, 
to  which  Brown  did  not  object.  He  further  stated  that  he 
believed^Campbell  had  paid  Eastwood  his  proportion  of  the 
expenses  of  the  award,  in  pursuance  of  it.  He  stated  finally 
that  the  amount  awarded  to  him  by  the  arbitrators  was  just 
and  reasonable,  and  was  smaller  by  a large  amount  than  what 
he  conceived  himself  justly  entitled  to. 

Mr.  Lang  and  Mr.  Reid  severally  swore  that  they  had  read 
over  Mr.  Brown’s  affidavit,  and  that  the  several  statements 
therein  contained  were  true  of  their  own  knowledge. 

S.  Richards,  in  support  of  the  rule,  contended  that  the 


296 


PRACTICE  REPORTS. 


affidavit  on  which  this  rule  issued  was  properly  entitled: 
that  there  was  no  cause  in  court,  and  the  affidavit  on  which 
to  move  against  an  award  might  either  he  entitled  in  the 
matter  of  the  arbitration,  or  simply  in  the  court:  that  the 
award  was  not  of  and  concerning  the  action  which  was  com- 
menced on  the  contract:  that  the  declaration  shewed  that 
it,  the  action,  was  of  and  concerning  a dispute  which  arose 
out  of  the  contract,  and  consequently  by  the  agreement  it 
was  referred:  that  the  award  being  silent  as  to  the  suit,  left 
the  parties  in  doubt  as  to  what  was  to  be  done  in  relation  to 
it.  If  it  should  be  proceeded  with,  could  the  defendant  shew 
that  by  this  award  it  had  been  disposed  of  or  settled  in  any 
way?  That  in  relation  to  that  portion  of  the  award  which 
directed  money  to  be  paid  to  a stranger,  it  was  clearly  bad. 
He  referred  to  Bull  v.  Bull,  6 U.  C.  R.  357;  Whately  v.  Mor- 
land,  2 Dowl.  249;  Russell  on  Awards,  425;  King  v.  Bowen, 
8 M.  & W.  625. 

Richards,  J. — I am  not  prepared  to  set  aside  this  award 
on  the  grounds  suggested.  If  the  counsel  for  Mr.  Campbell 
wishes  it  referred  back  to  the  arbitrators,  with  a view  to 
their  being  called  upon  to  find  specifically  in  relation  to  the 
suit  that  was  pending,  I should  have  no  objection  to  do  so, 
but  at  the  same  time  they  would  be  at  liberty  to  correct  the 
award  so  far  as  it  directs  the  payment  of  money  to  John 
Eastwood. 

The  general  rule  is  that  all  things  will  be  presumed  in 
favour  of  the  award.  The  submission  is  broad  enough  to 
enable  arbitrators  to  take  into  consideration  claims  of  Brown 
against  Campbell,  arising  from  the  non-fulfilment  of  the 
agreement.  Money  may  have  been  paid  under  it,  which  it  is 
but  just  should  be  paid  back,  and  damages  may  have  arisen 
also.  In  the  absence  of  any  thing  to  the  contrary,  I must 
presume  in  favour  of  the  award. 

As  to  the  objection  that  the  suit  brought  by  Campbell 
against  Brown  has  not  been  disposed  of,  and  therefore  the 
award  is  void  on  that  account,  it  does  not  appear  that  the 
suit  was  in  any  way  referred  to  before  the  arbitrators,  or 
that  they  were  called  upon  under  the  reference  to  consider 
it;  and  as  the  reference  itself  says  nothing  of  the  suit,  I do 
not  well  see  how  the  arbitrators  were  to  know  there  was 


ARBITRATION  BETWEEN  CAMPBELL  AND  BROWN.  297 

such  a matter  in  difference  between  the  parties.  It  may 
have  been  settled  before  the  reference,  and  if  not  brought 
before  them  as  a matter  in  difference,  it  does  not  appear  to 
me  I can  set  the  award  aside  on  the  ground  that  it  was  a 
matter  in  difference  on  which  they  have  not  decided. 

The  counsel  for  Mr.  Brown  admitted  on  the  argument 
that  that  portion  of  the  award  which  relates  to  the  payment 
of  money  to  John  Eastwood  is  void.  If  it  could  be  shewn 
that  this  was  a payment  for  the  benefit  of  the  party  in  whose 
favour  the  award  was  made,  the  modern  cases  seem  to  go  the 
length  of  deciding  that  it  may  be  supported,  upon  the  ground 
that  the  person  to  whom  the  payment  was  to  be  made  may 
be  considered  his  agent,  or  that  it  was  paid  for  his  benefit, 
Wood  v.  Adcock  (7  Ex.  468).  At  present  I incline  to  the 
•opinion  that,  under  the  authorities  and  facts  shewn,  that 
portion  of  the  award  which  directs  the  payment  of  money  to 
John  Eastwood  must  be  set  aside. 

The  other  grounds  on  which  it  is  sought  to  impeach  the 
award  seem  to  me  to  be  met  and  answered  by  the  affidavits 
of  Mr.  Brown.  The  other  affidavits  filed  by  him,  where  the 
•deponents  swear  they  have  read  his  affidavit,  and  that  the 
facts  stated  therein  are  true  of  their  own  knowledge,  seem 
to  me  to  be  drawn  up  in  such  an  inconsiderate  manner,  that 
little  or  no  attention  should  be  paid  to  them.  In  the  prin- 
cipal affidavit,  not  only  are  matters  of  fact  stated,  which  of 
course  may  be  verified,  but  also  matters  of  opinion,  but  the 
whole  affidavit  seems  to  be  confirmed  by  the  subsequent  ones. 
As  a general  rule,  each  deponent  ought  to  state  the  facts 
within  his  own  knowledge  by  his  own  affidavit,  and  not  in  a 
general  manner  swear  that  the  facts  stated  in  the  affidavit 
•of  another  person  are  correct  and  true,  because  some  of  those 
facts  may  be  peculiarly  within  the  knowledge  of  the  party 
making  the  first  affidavit,  whilst  others  may  of  course  be 
within  the  knowledge  of  both  deponents. 

On  the  whole,  I think  the  award  should  only  be  set  aside 
so  far  as  it  relates  to  the  payment  of  money  to  Eastwood. 

Rule  discharged,  on  striking  out  that  portion 
of  the  award  wffiich  relates  to  the  pay- 
ment of  money  to  Eastwood,  without 
costs. 
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Regina  v.  The  Sheriff  of  Perth. 

Arrest — Escape — Proceeding  ivith  suit — Waiver — Liability  of  plaintiff. 

The  sheriff  arrested  defendant  on  an  order  to  hold  to  bail,  and  returned 
the  writ  cepi  corpus.  The  defendant  afterwards  escaped,  but  the  plain- 
tiff notwithstanding,  served  the  declaration  on  the  sheriff,  and  a plea 
having  been  put  in  recovered  a verdict.  Held,  that  he  could  not,  after 
this,  rule  the  sheriff  to  return  the  body,  and  attach  him  for  default. 

[Practice  Court,  T.  T.,  1858.] 

In  the  case  of  Tile  v.  Knoke,  being  an  action  for  sedue- 
tion,  the  defendant  had  been  held  to  bail  by  judge’s  order 
for  £50,  and  remained  in  custody  of  the  sheriff,  who  returned 
the  writ  cepi  corpus.  The  defendant  afterwards  escaped,, 
but  the  plaintiff  went  on  with  the  suit,  and  served  the  decla- 
ration on  the  sheriff.  A plea  was  put  in,  and  the  case  tried 
before  Burns,  J.,  at  Perth,  when  the  plaintiff  obtained  a 
verdict  for  £150.  He  afterwards  ruled  the  sheriff  to  bring 
in  the  body,  and  on  his  default  obtained  an  attachment, 
which  Duggan,  for  the  sheriff,  obtained  a rule  nisi  to  set 
aside. 

McBride  shewed  cause. 

Burns,  J. — The  rule  for  setting  aside  the  attachment 
against  the  sheriff  must  be  made  absolute.  The  plaintiff  in 
the  suit  wishes  to  render  the  sheriff  responsible  in  conse- 
quence of  the  escape  of  the  defendant  from  the  gaol,  but  he 
has  not  adopted  the  correct  course  to  do  that.  The  sheriff 
had,  before  the  escape  of  the  defendant,  returned  the  writ 
cepi  corpus.  The  plaintiff,  upon  this  return,  proceeded  with 
his  action,  treating  the  defendant  as  in  custody,  but  instead 
of  serving  the  defendant  (for  the  service  of  declaration  was 
after  the  escape),  the  declaration  was  handed  to  the  sheriff 
for  the  defendant,  and  it  was  pleaded  to,  and  the  cause  tried 
and  judgment  obtained.  The  object  of  the  rule  to  bring  in 
the  body  is  for  the  purpose  of  compelling  the  sheriff  to  have 
the  defendant  in  custody  or  to  put  in  bail,  so  that  the  plain- 
tiff can  declare  and  proceed  with  the  suit  to  judgment.  He 
may  waive  that,  if  he  pleases,  and  proceed  on  with  his  suit 
if  he  can,  without  the  defendant  being  in  actual  custody  or 
putting  in  special  bail.  The  latter  point  was  determined  by 
the  Court  of  Queen’s  Bench  in  Dusolme  v.  Hamilton  (15  IT.. 
C.  R.  574),  and  I apprehend  there  is  no  distinction  between 
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that  and  the  case  of  ruling  the  sheriff  to  bring  in  the  body. 
For  the  purpose  of  proceeding  with  the  action  the  plaintiff 
has  considered  the  defendant  in  custody,  and  has  proceeded 
and  obtained  judgment.  How  can  the  plaintiff  now  after 
that  say  the  sheriff  is  in  default  in  not  bringing  in  the  body? 
The  plaintiff  has  obtained  precisely  the  same  end  as  if  the 
sheriff  had  the  body  of  the  defendant  all  the  time  in  gaol,  or 
if  the  defendant  had  put  in  special  bail,  or  the  sheriff  had 
been  allowed  to  put  in  bail  upon  a rule  to  bring  in  the  body. 
The  case  of  Borwick  v.  Walton  (2  B.  & Al.  623)  bears  strongly 
upon  this  point.  The  plaintiffs  objection  would  seem  to  be 
that  a writ  of  capias  ad  satisfaciendum  could  not  be  sued  out 
upon  the  judgment;  but  I do  not  see  what  is  to  prevent  the 
plaintiff  taking  that  course,  and  then  suing  the  sheriff  for 
an  escape,  if  the  body  be  not  forthcoming  upon  that  writ. 
The  sheriff  can  only  be  relieved,  however,  on  payment  of 
costs  of  moving  for  the  attachment  and  subsequent  pro- 
ceedings. 


Miller  v.  Hogg  et  al. 

Reference — Right  to  proceed  afterwards  with  the  cause — Enlargement  of  time. 

A cause  was  referred  at  nisi  prius,  the  award  to  be  made  by  the  1st  of 
July  with  leave  to  tfye  arbitrator  to  enlarge,  but  no  verdict  was  taken. 
He  enlarged  the  time  until  the  second  of  August,  and  after  hearing 
the  plaintiff’s  evidence  granted  an  adjournment  till  the  4th  to  enable 
defendants  to  procure  their  witnesses.  Neither  party  attended  again 
or  took  steps  to  procure  a further  enlargement,  and  the  plaintiff  gave 
notice  of  trial  for  the  autumn  assizes.  Defendants  notified  him  that 
they  would  move  against  the  proceedings,  as  the  order  of  reference 
was  yet  in  force,  but  the  plaintiff  went  on  and  took  a verdict,  defen- 
dants not  appearing.  They  then  applied  on  the  ground  of  the  irregu- 
larity, and  also  on  affidavit  of  merits. 

Held,  that  defendants,  if  they  desired  the  reference  to  continue,  should 
have  applied  for  an  enlargement  before  the  verdict : that  by  omitting 
to  do  so  they  had  waived  their  right ; and  that  the  proceedings  were 
therefore  not  irregular  ; but  under  the  circumstances  the  verdict  was 
set  aside  without  costs,  upon  the  affidavit  of  merits. 

[Pkactice  Coubt,  M.  T.,  1858.] 

In  April  last  this  cause  was  taken  down  for  trial  at  the 
assizes  for  the  united  counties  of  Lanark  and  Renfrew,  held 
at  Perth.  It  was  referred  to  arbitration  by  Mr.  Justice 
Burns,  and  by  consent  of  parties  no  verdict  was  taken,  but 
the  proviso  was  that  the  arbitrator  should  make  or  publish 
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his  award  on  or  before  the  first  of  July  then  next,  with 
liberty  to  him'  to  enlarge  the  time.  On  the  25th  of  June 
he  enlarged  the  time  for  making  the  award  until  the  2nd  day 
of  August  last.  On  the  27th  of  July  the  arbitrator  entered 
upon  the  reference  and  heard  the  plaintiff’s  witnesses;  he 
then  adjourned  the  hearing  until  the  4th  of  August,  to  enable 
defendants  to  procure  witnesses.  On  that  day  the  plaintiff 
did  not  attend,  and  the  reference  was  not  further  proceeded 
with,  neither  party  taking  steps  to  have  the  time  further 
enlarged.  On  the  25th  of  September,  the  plaintiff  gave 
notice  of  trial  of  the  cause  for  the  then  next  assizes,  to  be 
held  at  Perth,  on  the  5th  of  October.  On  the  2nd  of  October 
the  defendants  notified  the  plaintiff  that  if  he  proceeded  to 
try  the  cause  at  that  assizes,  the  order  submitting  the  same 
to  arbitration  being  in  full  force  ancLnot  revoked,  they  would 
move  to  set  aside  the  proceedings.  The  plaintiff  neverthe- 
less took  the  case  down  for  trial,  and  recovered  a verdict; 
defendants  did  not  appear. 

In  Michaelmas  term  last,  Phillpotts  obtained  a rule  calling 
on  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be 
set  aside  with  costs  for  irregularity,  on  the  grounds  that  the 
plaintiff  had  no  right  to  proceed  to  trial,  in  consequence  of 
the  case  having  been  referred  to  arbitration  by  an  order  of 
nisi  prius,  and  that  order  being  in  full  force.  He  also  filed 
the  affidavit  of  one  of  the  defendants,  stating  that  both 
defendants  were  willing  and  anxious,  and  always  had  been,  to 
have  the  matters  in^  difference  in  the  cause  finally  settled  by 
the  arbitrator,  and  were  desirous  the  time  in  the  reference 
should  be  enlarged.  He  concluded  his  affidavit  by  stating 
that  the  defendants  had  a good  defence  to  the  action  on  the 
merits,  as  they  were  advised  and  believed,  and  that  they  made 
no  defence  to  the  action  at  the  last  Perth  assizes,  believing 
the  plaintiff’s  proceedings  to  be  irregular. 

During  the  term  Deacon  shewed  cause,  and,  filed  a long 
affidavit  as  to  what  occurred  before  the  arbitrator,  and  jus- 
tifying the  plaintiff  for  not  continuing  the  reference  before 
him  on  the  belief  that  he  was  not  favourably  disposed 
towards  the  plaintiff.  He  admitted  that  if  a verdict  had 
been  taken  subject  to  the  opinion  of  an  arbitrator,  that 
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verdict  must  be  got  rid  of  before  a second  one  could  be  taken, 
but  argued  that  this  was  a conditional  rule,  and  the  condi- 
tion not  having  been  complied  with — namely,  the  making  of 
the  award  within  the  proper  time — he  could  take  his  case 
flown  to  trial  as  if  it  had  not  been  referred.  He  stated  that 
no  case  could  be  found  deciding  that  he  could  not  send  his 
case  down  to  trial  notwithstanding  the  abortive  attempt  at  a 
reference.  He  referred  to  Hall  v.  Rouse,  4 M.  & W.  24;  Par- 
bery  v.  Newnham,  7 M.  & W.  378;  Leslie  v.  Richardson, 
6 C.  B.  378;  Russell  on  Awards,  147-148;  Re  Hall  and  Hinds, 
&M.  & Gr.  847. 

Phillpotts,  contra,  urged  that  the  order  of  nisi  prius  was 
absolute,  directing  the  case  to  be  referred,  and  that  under 
the  provincial  statute  7 Wm.  IV.,  ch.  3,  sec.  29,  although 
the  arbitrator  had  neglected  or  refused  to  enlarge  the  time, 
the  court  or  a judge  could  do  so,  and  therefore  there  was 
vitality  in  the  order,  and  if  in  force  for  one  purpose  it  should 
be  for  another;  that  it  would  be  inconsistent  to  say  that  the 
time  for  making  the  award  might  be  enlarged  by  one  judge, 
when  another  might  be  trying  the  case  by  a jury.  He  re- 
ferred to  Hall  v.  Rouse,  6 Dowl.  656;  Scott  v.  Van  Sandau, 
1 Q.  B.  102;  In  re  Woodcroft  and  Jones,  9 Dowl.  53'8~. 

Richards,  J. — If  a verdict  had  been  taken  subject  to  the 
award  of  the  arbitrator,  it  is  conceded  by  the  plaintiff  that 
such  verdict  ought  to  be  set  aside  before  the  case  could  be 
taken  down  to  trial  again,  in  the  event  of  the  arbitrator 
failing  to  make  his  award  within  the  time  limited. — Evans 
v.  Davies  (3  Dowl.  786),  Harrison  v.  Greenwood  (3  D.  & L. 
353),  may  be  referred  to  on  this  point. 

It  seems  to  be  now  settled  by  the  authorities  in  England, 
that  the  court  or  judge  has  power,  under  the  statute  referred 
to,  to  enlarge  the  time  for  making  the  award,  when  the  arbi- 
trator has  omitted  to  do  so,  after  the  period  to  which  the 
arbitrator  made  his  enlargement. — Leslie  v.  Richardson  (6 
C B.  378),  Parbery  v.  Newnham  (7  M.  & W.  378),  and 
other  cases  seem  to  establish  this,  although  for  some  time  it 
was  doubted  if  this  power  could  be  exercised  after  the  time 
within  which  the  arbitrator  himself  was  confined  to  his 
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enlargement  had  passed.  Parkes  v.  Smith  (15  Q.  B.  297), 
may  be  referred  to  as  shewing  the  view  of  the  Court  of 
Queen’s  Bench  on.  the  point.  The  effect  of  this  is  that  the 
order  to  refer  still  continues,  although  the  time  mentioned  in 
it  for  making  the  award  has  passed;  and  on  the  time  for 
making  the  award  being  enlarged  by  the  court  or  a judge 
under  the  statute,  the  arbitrator  may  still  proceed  and  decide 
the  matter  referred  to  him. 

There  is  much  force  in  the  argument  that  the  order  of 
reference  being  to  refer  the  cause  to  the  decision  of  the 
arbitrator,  ought  to  be  considered  as  disposing  of  the  case 
until  it  is  rescinded,  inasmuch  as  either  party  may,  in  the 
event  of  the  time  limited  for  making  the  award  passing  by, 
have  the  same  extended  by  a proper  application  to  a judge; 
and  T expected  to  have  found  authorities  leading  to  that 
conclusion,  but  I have  not  met  with  any,  and  defendants’ 
counsel  admitted  in  argument  that  there  were  none. 

The  only  reference  to  the  subject  that  I have  met  with, 
after  turning  over  a great  number  of  cases,  is  in  Hall  v. 
Rouse  (4  M.  & W.  26).  In  that  case  a verdict  was  taken 
at  nisi  prius,  and  entered  in  the  associate’s  book  (but  not  on 
the  record,)  subject  to  a reference,  the  time  limited  for  mak- 
ing the  award  having  expired  before  the  order  of  reference 
was  delivered  to  the  arbitrator,  when  defendant  refused  to 
proceed.  On  this  the  plaintiff  took  the  case  down  again  to 
trial,  without  making  any  application  to  the  court.  On  a 
motion  to  set  aside  the  second  verdict  as  irregular,  so  long 
as  the  first  one  had  not  been  set  aside,  Parke,  Baron,  in 
giving  the  judgment  observes,  “At  first  * * * I had 

some  doubt  whether  there  was  any  irregularity  at  all,  there 
being  no  entry  of  the  verdict,  or  (doubtless  meaning  on)  the 
record.  I think,  however,  that  makes  no  substantial  differ- 
ence. The  order  of  reference  is  an  admission  that  there  has 
been  a verdict;  then  the  case  of  Evans  v.  Davies  is  a clear 
authority  that  that  verdict  must  be  got  rid  of  before  the  cause 
can  be  tried  again.” 

I infer  from  these  observations  that  if  there  had  been  no 
verdict  in  the  cause,  but  a mere  reference  by  rule,  there  would 
have  been  no  irregularity  in  taking  t}ie  case  down  again  for 
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trial  without  leave  of  the  court  or  rescinding  the  order  of 
reference. 

The  defendants  themselves  could  have  applied  between 
the  4th  of  August  and  the  time  of  the  service  of  notice  of 
the  trial,  on  the  23rd  of  September,  to  enlarge  the  time,  if 
they  had  desired  the  arbitrator  to  continue  and  finally  dis- 
pose of  the  case,  hut  they  seemed  disinclined  to  take  that 
course;  at  all  events  they  did  not  do  so,  and  even  after  be- 
ing served  with  the  notice  of  trial,  instead  of  applying  then 
to  have  the  time  enlarged,  they  merely  gave  a notice  that  if 
the  plaintiff  proceeded  to  try  his  cause  they  would  move  to 
set  aside  the  verdict.  Looking  at  the  case  in  this  view,  it 
may  he  urged  with  a great  deal  of  force  that  they  have 
waived  their  right  to  have  the  case  proceeded  with  before 
the  arbitrator,  and  therefore  they  cannot  now  object  to  the 
course  the  plaintiff  has  taken;  that  it  may  in  fact  he  assumed 
that  both  parties  were  willing  that  the  reference  should  drop, 
as  neither  took  steps  to  have  the  time  for  making  the  award 
enlarged. 

I think,  on  the  whole,  this  will  be  found  to  be  the  most 
reasonable  view  to  take  of  the  case,  and  it  seems  to  har- 
monise most  with  what  was  thrown  out  by  Baron  Parke,  in 
Hall  v.  Rouse.  I am  not  therefore  prepared  to  set  aside  this 
verdict  on  the  ground  of  irregularity.  The  defendants, 
however,  swear  to  merits,  and  the  plaintiff  himself  seems  to 
have  gone  on  with  his  case  before  the  arbitrator,  and  then, 
because  certain  time  was  given  to  defendants  to  procure  their 
witnesses,  under  circumstances  that  did  not  meet  with  his 
approbation,  he  or  his  attorney  viewed  the  conduct  of 
the  arbitrator  as  the  result  of  partiality  or  incompetence, 
and  in  consequence  deliberately  allowed  the  time  for  making 
the  award  to  expire  with  a view  to  withdraw  from  the  refer- 
ence, the  defendants  having  applied  after  the  expiration  of 
the  term  to  the  arbitrator  for  a further  enlargement.  As  I 
have  already  remarked,  the  defendants  did  not  apply  to  a 
judge,  as  they  might  have  done,  to  enlarge  the  time,  but  the 
plaintiff  in  these  proceedings  usually  has  the  rule  of  reference 
and  other  papers  in  his  possession,  and  being  the  actor  in 
the  suit,  the  defendants  might  have  imagined  he  would  take 
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the  necessary  steps  to  enlarge  the  time;  and,  when  the  notice 
of  trial  was  given,  by  the  notice  they  gave  they  still  in  effect 
intimated  their  wish  that  the  case  should  he  considered  as 
referred  to  the  arbitrator.  There  can  be  no  doubt  the 
plaintiff  himself  deliberately  withdrew  from  the  reference,, 
after,  as  we  may  well  suppose,  he  had  put  the  defendants  to 
some  expense  in  relation  to  it,  which  expenses  must  be  lost 
to  the  defendants  in  any  event,  so  that  they  have  some 
ground  to  complain  of  the  plaintiffs  conduct  in  the  matter. 

Looking  at  all  the  facts,  I think  it  will  only  be  right  to- 
set  aside  this  verdict,  and  let  the  defendants  into  their 
defence  on  the  merits.  The  terms  on  which  this  should  be 
done  present  some  difficulty  to  me.  The  rule  is  moved  to 
set  aside  the  verdict  for  irregularity  with  costs.  The  rule 
being  made  absolute  on  the  ground  of  merits,  and  not 
irregularity,  and  as  far  as  the  irregularity  is  concerned  the 
decision  of  the  court  being  in  favour  of  the  plaintiff,  the 
defendants  under  ordinary  circumstances  would  be  obliged  to 
pay  costs.  The  court,  however,  has  a discretionary  power  as 
to  the  costs,  and  I think,  after  the  best'  consideration  I can 
give  the  subject,  that  that  discretion  should  be  exercised  by 
making  the  rule  absolute  to  set  aside  the  verdict  without, 
costs. 


Wilson  v.  Storey. 

Where  a defendant  was  arrested  on  a ca  re.,  and  in  the  copy  served  the 
year  of  the  teste  was  omitted,  thus  : “ in  the  year  one  thousand  eight? 

hundred  and ,”  on  application  to  set  aside  the  arrest,  the 

plaintiff  was  allowed  to  amend  on  payment  of  costs. 

[Chambers,  December  22nd,  1856.] 

The  defendant  having  been  arrested  on  a writ  of  ca.  re.* 
moved  to  have  the  arrest  set  aside  for  irregularity,  on  the 
ground  that  a true  copy  of  the  writ  was  not  served  upon 
him.  He  filed  an  affidavit,  to  which  was  attached  the  alleged 
copy  served.  It  varied  from  the  original  writ  (which  the 
plaintiff  produced)  in  one  particular.  In  the  teste  the  year 
“ fifty-six  ” was  omitted  in  the  copy,  so  that  it  appeared 
tested  the  6th  of  December,  in  the  year  one  thousand  eight 
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hundred  and  . The  plaintiff  contended  that, 

if  material,  it  was  now  amendable  under  the  37th  section 
of  the  Common  Law  Procedure  Act,  which  enacts  that 
“ If  the  plaintiff  or  his  attorney  shall  omit  to  insert  in  or 
endorse  on  any  writ  or  copy  thereof  any  of  the  matters 
required  by  this  act  to  be  inserted  therein  or  endorsed 
thereon,  such  writ  or  copy  thereof  shall  not  on  that  account 
be  held  void,  but  it  may  be  set  aside  as  irregular,  or  amended, 
upon  application  to  be  made  to  the  court  out  of  which  the 
same  shall  issue,  or  a judge,  and  such  amendment  may  be 
made  upon  any  application  to  set  aside  the  writ,  upon  such 
terms  as  to  the  court  or  judge  shall  seem  fit.” 

The  plaintiff  also  relied  on  the  general  powers  of  amend- 
ment contained  in  section  291. 

Hagarty,  J. — Before  the  Common  Law  Procedure  Act, 
there  are  many  cases  shewing  that  although  the  original 
writ  may  be  amended  the  copy  may  not.  In  Moore  v.  Magan 
(16  M.  & W.  95)  Baron  Platt  ordered  the  copy  of  writ  to  be 
amended,  and  the  court  reluctantly  set  aside  his  order  on  the 
force  of  the  previous  decisions.  In  the  last  edition  of  Arch- 
bold’s Practice,  Vol.  1,  page  729,  are  the  words:  “ The  court 
would  not,  before  the  Common  Law  Procedure  Act  of  1852, 
allow  an  amendment  of  the  copy,  or  allow  a fresh  copy  to  be 
served;  but  such  amendment  would  now  probably  be  allowed 
under  the  222nd  section  of  the  act”  (corresponding  to  our 
291st  section  already  mentioned). 

I find  a case  of  Knight  v.  Pocock  (17  C.  B.  177,  since 
Archbold),  in  which  the  Court  of  Common  Pleas  expressly 
decided  that  under  the  20th  section  of  the  English  Common 
Law  Procedure  Act,  the  same  as  our  37th  section  above,  “ the 
court  may  order  an  amendment  as  well  of  the  copy  as  of 
the  writ,  upon  an  application  to  set  the  same  aside;  * * * 

the  writ  and  copy  should  be  amended  and  the  service  stand 
good.”  As  to  a material  variance  being  amendable,  see  the 
language  of  Crowder,  J. 

This  was  a non-bailable  case.  I cannot  see  why  it  should 
be  contended  that  the  words  of  the  act  do  not  apply  to  all 
writs  and  copies.  In  my  opinion  they  do  so  apply,  and  are 
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wisely  designed  to  prevent  those  frequent  failures  of  justice, 
and  those  numerous  discharges  from  arrest,  which  the  rigid 
language  of  previous  decisions  forced  on  reluctant  courts  and 
judges.  This  salutary  liberality  of  amendment  discreetly 
exercised  cannot  prejudice  any  defendant.  No  reasonable 
protection  or  advantage  is  taken  from  him,  and  carelessness 
wfill  be  always  checked  by  the  penalty  of  costs  of  amend- 
ment. In  Clutterbuck  v.  Wiseman  (2  Cr.  & J.  213)  a mis- 
take of  the  year  in  the  notice  to  appear  was  considered  by 
the  Court  of  Exchequer  as  not  calculated  to  mislead  a de- 
fendant. I find  it  noticed  in  some  of  the  cases,  as  a reason 
against  amending  the  copy,  that  it  is  not  in  the  power  of 
the  court,  but  is  in  possession  of  defendant.  When,  as  in 
this  case,  the  copy  is  filed  by  tKe  defendant  to  shew  the  error, 
I do  not  see  the  force  of  the  reason  assigned. 

I discharge  the  summons,  and  direct  the  copy  of  the  writ 
to  be  amended  by  inserting  the  words  “ fifty-six  ” in  the  teste, 
the  costs  of  the  application  and  amendment  to  be  paid  by  the 
plaintiff  to  the  defendant,  (a) 


Street  v.  Dolsen. 

Dower — C.  L.  P.  A. — Several  pleas. 

The  Common  Law  Procedure  Act  applies  to  actions  of  dower. 
Defendant  put  in  three  pleas  : 1.  Denying  the  husband’s  seisin.  2.  The 
marriage.  3.  That  before  the  action  the  defendant  had  assigned  her 
right.  Held,  that  the  first  two  pleas  might  be  allowed  together,  but 
that  the  third  must  be  struck  out. 

[Chambers.] 

Dower. — Three  pleas  were  pleaded.  1.  Ne  unques  seisie 
que  dower.  2.  Ne  unques  accouple.  3.  That  after  the  de- 
mandant’s right  accrued,  and  before  the  commencement  of 
the  suit,  she  conveyed  and  assigned  her  dower  to  a certain 
person  unknown.  The  demandant  obtained  a summons  on 
the  16th  of  September,  to  set  aside  the  pleas  as  being  irregu- 
larly pleaded  without  leave  of  a judge  to  plead  double. 

This  .was  opposed  on  the  ground  that  the  Common  Law 
Procedure  Act  does  not  apply  to  dower  actions. 


(a)  See  Robson  v.  McGowan,  post,  page  323. 
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Burns,  J. — I think  the  act  does  govern  actions  of  dower 
as  well  as  other  actions,  in  all  snch  cases  as  its  different  pro- 
visions can  he  made  to  apply.  With  respect  to  obtaining 
speedy  execution  after  a trial,  the  182nd  section,  by  using  the 
terms  demandant  and  tenant,  shows  that  this  provision  will 
apply  to  actions  of  dower.  The  13th  & 14th  Vie.,  ch.  58, 
abolished  the  writ  in  the  action  of  dower,  and  substituted  a 
declaration  and  notice  in  place  of  the  writ.  The  provisions  of 
the  Common  Law  Procedure  Act,  with  respect  to  the  record, 
the  manner  of  regulating  addresses  to  the  jury  at  the  trial, 
how  witnesses  may  be  discredited,  and  all  other  matters  to 
judgment  in  the  action,  must  surely  apply  to  the  action  of 
dower  as  well  as  any  other  action.  I see  no  sensible  reason 
why  the  130th  section  should  not  apply  to  dower  cases,  or  why 
the  tenant  should  have  the  privilege  of  pleading  as  many 
pleas  as  he  likes  when  other  defendants  are  compelled  to  ask 
permission  to  do  so.  Perhaps  the  demandant  might,  under 
the  135th  section,  have  in  this  instance  signed  judgment, 
and  compelled  the  tenant  to  apply  on  an  affidavit  of  merits. 
She  has,  however,  applied  for  leave  to  sign  judgment,  or  to 
compel  the  tenant  to  elect  one  out  of  the  three  pleas,  or  to 
strike  out  the  third  plea.  If  the  tenant  had  asked  to  be 
allowed  to  plead  the  first  two  pleas  together,  that  would 
have  been  granted,  and  therefore  I shall  make  an  order  to 
strike  out  the  third  plea,  and  order  the  tenant  to  pay  the 
costs  of  this  application. 


Savage  v.  Robertson. 

Costs— Less  damages  than  40s. — 16  Vic.  ch.  175 , sec.  26,  C.  L.  P.  A., 
sections  312,  318. 

An  action  for  assault  and  battery  was  brought  before  the  passing  of 
16  Vic.,  ch.  175,  sec.  26,  and  damages  were  assessed  after  at  Is. 
After  the  passing  of  the  Common  Law  Procedure  Act,  sec.  812, 
the  plaintiff  applied  for  an  order  to  tax  full  costs.  Held,  that  the 
16  Vic.,  ch.  175,  being  in  force  till  the  Common  Law  Procedure 
Act  came  into  operation,  the  plaintiff  might  have  moved  under  it; 
and  the  application  was  refused. 

[Queen’s  Bench,  M.  T.,  1857.] 

This  was  an  action  for  assault  and  battery,  and  false 
imprisonment,  brought  on  the  23rd  of  September,  1852. 

20  TRAC.  2. 
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Judgment  passed  by  nil  dicit,  and  damages  were  assessed  at 
Is.  (in  1855). 

The  plaintiff  moved  on  affidavits,  stating  that  he  applied 
on  the  25th  of  August,  1857,  to  the  master  to  tax  costs  on 
entering  judgment,  but  the  master  refused  to  tax  any  costs,, 
on  the  ground  that  only  Is.  damages  were  given  by  the  jury,, 
and  that  the  312th  section  of  the  Common  Law  Procedure 
Act  deprived  the  plaintiff  of  costs. 

The  plaintiff  now  applied  for  an  order  to  tax  full  costs. 
He  contended  that  the  16  Vie.,  ch.  175,  sec.  26,  never  did 
apply  to  this  action  brought  before  that  act  passed,  and  at 
any  rate  could  not  apply,  because  repealed  by  the  Common 
Law  Procedure  Act,  and  that  the  Common  Law  Procedure 
Act,  sec.  312,  did  not  apply  retrospectively.  And  bn  the 
further  ground,  that  the  damages  were  nominal  only,  because 
the  defendants  had  agreed  to  pay,  and  did  pay  £9  for  the 
damages,  since  action  brought,  and  agreed  also  to  pay  all 
costs,  but  had  since  refused,  and  the  action  was  in  conse- 
quence carried  down  in  order  to  recover. 

A rule  nisi  having  been  granted,  Phillpotts  shewed  cause. 
Richards  supported  the  rule,  citing  Reid  v.  Ashby,  13  C.  B. 
897;  Kay  v.  Goodwin,  6 Bing.  576;  Charrington  v.  Meather- 
ingham,  2 M.  & W.  228. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

There  can  be  no  doubt  the  26th  section  of  the  statute  16 
Vic.,  ch.  175,  covers  this  case.  The  words  are  that  it  should 
apply  to  actions  brought  or  to  be  brought.  The  action  was- 
then  pending,  but  the  verdict  of  the  jury  was  not  then  taken; 
but  the  act  makes  no  distinction  as  to  the  time  when  the 
action  may  be  commenced;  if  the  jury  give  a verdict  for  less- 
than  40s.,  after  the  act  be  in  force,  the  plaintiff  cannot,  with- 
out a certificate  of  the  kind  mentioned,  have  costs. 

The  16  Vic.,  ch.  175,  is  again  repealed  by  the  Common 
Law  Procedure  Act,  but  the  312th  section  again  re-enacts 
the  26th  section  of  the  other  act  in  precisely  the  same  words, 
and  the  plaintiff  now  asks  to  have  his  costs  allowed  as  they 
would  have  been  had  the  16  Vic.,  ch.  175,  never  been 
passed,  because  the  verdict  of  the  jury  had  been  rendered 
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before  the  21st  of  August,  1856,  when  the  Common  Law 
Procedure  Act  came  into  operation. 

It  does  not  appear  to  tis  that  it  makes  any  difference  now 
that  the  16th  Vic.,  ch.  175,  has  been  repealed.  The  312th 
section  of  the  Common  Law  Procedure  Act  would,  from  the 
time  of  its  taking  effect,  equally  have  deprived  the  plaintiff 
of  costs  without  the  certificate.  The  latter  act  certainly  ap- 
plies to  actions  which  have  been  previously  brought,  and  the 
jury  have  given  only  a Is.  verdict,  and  the  time  of  rendering 
the  verdict  does  not  appear  to  vest  the  right  to  costs.  The 
claim  for  costs  is  made  when  the  party  comes  to  ask  for  a 
judgment,  and  I think  the  clerk  of  the  crown  is  right  in 
looking  to  the  two  statutes,  and  to  apply  them  to  actions 
brought  before  they  were  passed  as  well  as  to  actions  brought 
after.  The  statute  16  Vic.,  ch.  175,  sec.  26,  was  to  stand 
repealed  upon  the  312th  section  of  the  Common  Law  Proce- 
dure Act  coming  into  operation,  and  as  there  was  no  instant 
of  time  between  those  two  points  .of  time,  consequently  there 
existed  no  period  when  the  plaintiff  could  go  to  the  clerk  of 
the  Crown  and  press  his  claim  for  costs  without  being  met  by 
one  or  the  other  of  the  acts;  and  it  would  seem  strange  that 
any  intention  should  be  held  to  exist  in  the  legislature  to 
revive  a claim  by  the  repealing  of  16  Vic.,  ch.  175,  when  we 
find  them  again  using  precisely  the  same  language  to  come 
into  operation  instantly.  The  action  had  been  brought,  and 
the  jury  have  rendered  less  than  40s.,  and  the  312th  section 
says,  the  plaintiff  shall  not  be  entitled  to  recover  in  respect 
of  such  verdict  any  costs  whatever. 

It  is  argued  that  the  suit  was  compromised  by  the  defen- 
dant paying  substantial  damages,  and  agreeing  to  pay  the 
costs,  and  therefore  the  case  was  not  within  the  provisions  of 
either  statute.  So  far  as  the  master  can  tax  costs,  he  cannot 
look  to  affidavits  as  to  what  the  parties  did,  with  a view  to 
determine  the  effect  of  the  acts  of  parliament.  What  was. 
done  by  the  parties  anterior  to  the  assessing  of  damages, 
would  be  ground  for  the  judge  who  presided  to  certify  for 
costs,  but  we  cannot  go  outside  the  statutes. 


Rule  discharged. 
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Boswell  y.  Pomeroy. 

Garnishment — Payment  to  judgment  debtor — Examination  of  debtor  — 
Second  examination — Ca.  Sa. — Committal  to  close  custody. 


Defendant  had  borrowed  £500  from  the  plaintiff  on  mortgage  at  a 
rate  exceeding  legal  interest,  and  the  time  for  payment  had  been 
extended  at  a higher  rate.  Disputes  arose  as  to  this  extension. 
The  plaintiff  sued  defendant  on  the  covenant,  and  an  award  was 
made  in  his  favor  for  £644  15s.  lid.,  on  which  he  entered  judg- 
ment, and  the  defendant  filed  a bill  in  Chancery  to  redeem,  and 
for  an  account,  allowing  all  excess  above  legal  interest  to  go  in 
reduction  of  principal.  The  defendant  had  a demand  against  a 
third  person  for  £500,  which  the  plaintiff  desired  to  garnish,  and 
with  that  object  had  the  defendant  examined,  but  in  the  mean 
time  the  defendant  obtained  payment  of  that  sum  from  his 
debtor.  This  money  he  offered  to  pay  to  the  plaintiff  upon  the 
original  mortgage^  but  refused  to  pay  upon  the  judgment.  A 
summons,  having  been  obtained  on  defendant  to  shew  cause  why 
he  should  not  pay  to  the  plaintiff  the  £500,  or  in  default  be  com- 
mitted to  close  custody,  or  why  a ca.  sa.  should  not  issue  against 
him,  or  why  he  should  not  be  again  examined  as  to  his  effects. 

Held,  that  there  was  no  ground  for  interference. 

[Chambers,  January,  1859.] 


The  summons  obtained  in  this  ease  called  upon  the  defen- 
dant to  shew  cause  why  he  should  not  pay  over  to  the  plain- 
tiff the  sum  of  £500,  or  thereabouts,  admitted  by  the  defen- 
dant to  be  in  his  possession.  2.  Or,  in  default  of  payment, 
why  he  sliould  not  be  committed  to  close  custody  in  the  gaol 
for  some  time  not  exceeding  twelve  months,  as  the  presiding 
judge  might  order.  3.  Or  why  a writ  of  capias  ad  satisfacien- 
dum should  not  be  issued  against  him  for  non-payment  of  the 
£500  to  the  plaintiff.  4.  Or  why  he  should  not  attend  before 
the  judge  of  the  county  court  to  be  examined  touching  his 
estate  and  effects,  &c. 

The  facts  disclosed  from  the  affidavits  on  both  sides  ap- 
peared to  be  these.  In  1853  the  defendant  borrowed  from 
the  plaintiff  £700  for  three  years,  at  the  rate  of  ten  per  cent, 
per  annum  interest.  In  1856  a further  agreement  was  made 
to  extend  the  time  for  a year,  and  the  defendant  was  to  pay, 
and  did  pay,  twelve  per  cent.  In  1857  a further  agreement 
was  made  to  extend  the  time  at  the  rate  of  twelve  per  cent., 
which  amount  the  defendant  paid  in  advance.  With  respect 
to  this  the  dispute  arose  between  the  parties.  The  plaintiff 
contended  the  agreement  was  that  in  consideration  of  the 
extension  of  time  the  defendant  was  not  only  to  pay  the 
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twelve  per  cent.,  but  that  the  old  mortgage  was  to  be  can- 
celled, and  the  defendant  was  to  execute  a new  one.  The 
defendant  denied  that  that  was  the  agreement:  he  con- 
tended the  old  mortgage  was  to  remain,  and  the  time  of 
pajunent  be  merely  extended.  The  plaintiff  sued  the  de- 
fendant on  the  covenant  in  the  mortgage,  and  the  defendant, 
by  way  of  equitable  defence,  set  up  the  giving  of  time.  The 
case  was  referred  to  an  arbitrator,  who  determined  against 
the  defendant.  The  arbitrator  took  into  account  the  sum  of 
£84  so  paid  for  the  interest,  and  awarded  in  the  plaintiff’s 
favour  £644  15s.  lid.  The  award  was  made  on  the  31st  of 
August,  1858,  and  judgment  entered  thereon.  In  the 
mean  time  the  defendant  filed  a bill  in  Chancery  for 
an  account  of  what  was  due  on  the  mortgage,  and  to  be 
allowed  to  redeem,  taking  into  account  all  the  excess  of 
interest  over  six  per  cent,  to  go  in  reduction  of  the  principal. 
That  bill  was  still  pending.  The  defendant,  it  appeared, 
was  entitled  to  receive  payment  of  a debt  due  to  him  from 
another  person,  amounting  to  about  £500.  With  a view  to 
an  order  of  garnishment  of  this  demand,  the  plaintiff  ob- 
tained a summons  on  the  defendant  for  an  examination  of 
the  defendant.  In  the  mean  time  the  defendant  obtained 
payment  of  his  demand,  and  then  followed  negotiations  and 
correspondence  between  the  parties.  The  defendant  was 
willing  to  pay  the  £500  on  account  of  the  mortgage,  but  the 
plaintiff  was  not  willing  to  accept  it  upon  that  footing,  but 
wished  it  paid  on  account  of  the  judgment.  The  defendant 
thought  if  he  paid  it  on  that  account  it  might  prejudice  his 
claim  in  the  Court  of  Chancery  for  an  account  upon  the 
footing  on  which  he  asked  it.  The  order  for  defendant’s 
examination  was  made,  and  thereupon  he  had  been  examined 
before  the  judge  of  the  county  court,  and  in  that  examina- 
tion he  admitted  that  he  had  received  payment  of  the  debt 
of  £500. 

As  the  next  step  in  the  matter,  the  plaintiff  applied  for 
and  obtained  this  summons. 

Burns,  J. — With  respect  to  the  first  point,  I know  of  no 
lew  which  authorises  a judge  to  make  a summary  order  to 
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take  a sum  of  money  from  a man’s  pocket,  and  hand  it  to 
another,  because  the  person  having  the  money  happens  to  he 
indebted  to  the  other  person.  If  the  debt  had  not  been'paid 
by  the  debtor  to  the  defendant,  a judge  would  have  ordered 
him  to  pay  it  over  to  the  plaintiff,  hut  when  the  person  who 
by  law  is  entitled  to  receive  it  does  receive  it,  I know  of  no 
law  which  applies  a summary  application  to  take  it  away 
from  him. 

As  to  the  second  point,  that  is  based  upon  the  13th  section 
of  22  Vic.,  ch.  96.  The  commitment  of  a person  by  the 
order  of  a judge,  for  any  time  not  exceeding  twelve  months, 
is  only  authorised,  as  appears  from  the  section,  when  it  shall 
appear  from  the  defendant’s  examination  that  the  debtor  has 
concealed  or  made  away  with  his  property  in  order  to  defeat 
or  defraud  his  creditors.  I cannot  imagine  how  it  could  he 
supposed  that  the  defendant’s  receiving  payment  from  one 
of  his  debtors  is  a concealment  or  making^  away  with  the 
same  to  defeat  or  defraud  the  plaintiff.  But,  beyond  that, 
the  defendant  offers  to  pay  the  amount  if  the  plaintiff  will 
take  it  upon  the  original  security,  hut  hitherto  he  has  refused 
to  do  so,  and  wishes  it  paid  on  the  judgment,  which  is  the 
collateral  security. 

In  the  event  of  these  points  failing,  the  plaintiff  wishes  a 
judge’s  order  for  a writ  of  capias  ad  satisfaeiendum  to  issue. 
The  plaintiff  does  not  shew  that  there  is  any  reason  to  appre- 
hend the  defendant  will  leave  the  country,  and  so  far  as 
disclosed  upon  his  examination  I see  no  reason  whatever  to 
think  or  suppose  the  defendant  has  acted  fraudulently  to- 
wards the  plaintiff,  either  by  concealing  his  property  or  mak- 
ing away  with  it  to  defeat  creditors.  In  fact  the  plaintiff 
suggests  none  beyond  the  fact  of  the  defendant  having  £500 
in  his  possession,  which  he  declines  to  pay  over  because  he 
contends  relief  will  be  given  to  him  in  the  Court  of  Chan- 
cery. The  plaintiff  is  amply  secured  by  his  mortgage  and  by 
the  judgment  registered,  but  he  desi,res  the  use  of  the  law 
and  the  assistance  of  a judge  to  force  out  the  £500  from  the 
defendant’s  pocket  upon  the  judgment  he  has  obtained.  If 
I saw  fraud  in  the  defendant’s  conduct  in  any  way,  I should 
not  only  willingly  assist  the  plaintiff,  but  if  necessary  to  do 
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justice  would  punish  the  defendant  as  well,  hut  I must  say 
to  do  what  the  plaintiff  asks  for  here  would  he  to  allow  the 
law  to  he  used  for  a tyrannical  purpose.  I see  no  reason  why 
the  plaintiff  should  not  have  accepted  the  £500  upon  the 
mortgage. 

As  to  the  last  point,  there  does  not  seem  any  reason,  upon 
the  materials  I have  before  me,  to  send  the  matter  hack 
again  to  the  jndge  of  the  County  Court  for  a further  exam- 
ination of  the  defendant.  If  a proper  case  were  made  for 
it,  of  course  one  examination,  as  I take  it,  would  he  no  bar 
against  another  being  ordered. 

I think  the  summons  must  he  discharged. 


Barnard  et  al.  y.  McPherson. 

* Several  defendants — Nolle  prosequi — Strvlcing  out  defendant  after  verdict. 

Two  defendants  sued  on  the  common  counts  joined  in  a plea  of  not 
indebted.  After  the  record  had  been  entered  for  trial,  their 
attorney  told  the  attorney  for  the  plaintiff  that  the  defendants 
were  not  jointly  liable,  but  that  one  was,  and  the  plaintiffs’ 
attorney  thereupon  entered  a nolle  prosequi  on  the  record  as  to 
one,  but  omitted  to  file  it.  He  then  took  a verdict  against  the 
other,  upon  a written  agreement,  signed  by  the  attorney  after 
such  entry,  to  admit  his  liability  in  a sum  named.  After  the  ver- 
dict this  defendant  was  arrested,  and  he  then  moved  to  set  aside 
the  proceedings. 

Held,  that  the  plaintiff,  instead  of  entering  a nolle  prosequi,  should 
have  moved  to  strike  out  the  defendant’s  name,  but  under  the 
circumstances  this  was  allowed  to  be  done  after  the  verdict,  and 
the  rule  discharged  without  costs. 

[Queen’s  Bench,  E.  T.,  1858.] 

This  was  a case  referred  to  the  full  court  from  the  Prac- 
tice Court. 

Patterson  obtained  a rule  on  the  plaintiffs  to  shew  cause 
why  the  verdict  against  the  defendant  Searle  should  not  be 
set  aside,  and  a new  trial  had  between  the  parties,  or  why 
a nonsuit  should  not  he  entered,  or  judgment  arrested,  on 
the  ground  that  the  nolle  prosequi  entered  on  the  nisi  prius 
record  as  to  the  defendant  McPherson  was  not  filed  or 
served;  and  that  by  entering  a nolle  prosequi  as  to  him 
Searle  was  also  released;  and  that  it  appeared  on  the  record, 
by  the  plaintiffs’  admissions,  that  the  action  was  at  an  end 
as  to  both  defendants;  and  that  the  verdict  was  taken  against 
defendant  Searle  only,  without  first  obtaining  an  order  from 
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the  court  or  a judge  to  strike  out  the  name  of  the  other 
defendant. 

The  plaintiffs  sued  on  the  common  counts  for  goods  bar- 
gained and  sold,  money  lent,  money  paid,  money  had  and 
received,  and  on  account  stated. 

On  the  18th  of  January,  1858,  the  defendants,  by  their 
attorney,  pleaded  that  they  never  were  indebted  as  alleged. 

On  the  12th  of  March,  1858,  the  defendants  joined  issue. 
On  the  15th  of  April,  1858,  after  entry  of  venire  facias  on 
thi  record,  the  plaintiffs  come  and  say  that  as  to  the  plea  of 
the  defendant  McPherson  they  would  not  further  prosecute 
their  suit  against  him,  and  the  entry  thereupon  was,  as  usual, 
“ therefore  that  the  said  William  McPherson  be  acquitted  of 
the  premises  in  the  said  declaration  mentioned,  and  go 
thereof  without  delay,55  &c. 

At  the  assizes,  at  Toronto,  before  Richards,  J.,  a verdict 
was  taken  for  the  plaintiffs  for  £400  damages. 

The  defendants5  attorney  swore  that  the  suit  was  carried 
on  against  both  until  after  the  record  was  entered  for  trial: 
that  on  the  15th  of  April,  some  days  after  the  cause  had 
been  entered  for  trial,  the  plaintiffs5  attorney  entered  a nolle 
prosequi  thereon  as  to  the  defendant  McPherson,  without  the 
consent  of  either  of  the  defendants,  or  their  attorney:  that 
the  nolle  prosequi  was  not  filed  in  the  proper  office,  nor 
served  on  defendants5  attorney:  that  he  gave  notice  of  the 
irregularity  to  the  plaintiffs5  attorney,  who  nevertheless  took 
a verdict  against  Searle  alone,  without  having  obtained  an 
order  to  strike  out  the  name  of  the  other  defendant. 

After  the  verdict,  namely,  on  the  23rd  of  April,  1858, 
the  plaintiffs  took  out  a ca.  re.  against  the  defendant  Searle 
alone,  upon  an  affidavit  of  one  of  the  plaintiffs,  entitled  in  a 
cause  of  these  plaintiffs  against  Stephen  Searle,  defendant, 
in  which  it  was  sworn  that  the  plaintiffs  had,  on  the  21st  of 
April,  recovered  a verdict  in  the  cause  against  Stephen  Searle 
for  £400. 

On  this  writ  Searle  was  arrested  on  the  28th  of  April, 
and  he  now  moved  to  set  aside  the  writ,  and  the  arrest,  and 
all  proceedings  had  thereon,  with  costs,  on  the  ground  that 
no  such  suit  as  that  on  which  the  affidavit  for  arrest  was 
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entitled  was  then  pending  in  the  court;  and  that  the  entry 
of  nolle  prosequi  on  the  nisi  prius  record  in  the  cause,  which 
was  pending,  of  the  plaintiffs  against  McPherson  and  Searle, 
did  not  Avarrant  the  plaintiffs  in  proceeding  against  Searle 
alone,  because  there  was  no  entry  of  nolle  prosequi  on  any 
record  of  the  court,  and  because  such  an  entry,  if  made 
against  one  of  two  joint  contractors,  would  operate  as  a dis- 
charge of  the  other. 

The  plaintiffs5  attorney  answered  the  two  applications  by 
producing  a written  admission  or  consent,  signed  by  the 
defendants5  attorney,  who  had  obtained  the  rule  nisi,  and 
dated  the  16th  of  April,  1858,  as  follows:  "I  hereby 

agree  to  admit  on  the  trial  of  this  cause,  and  do  admit,  that 
on  the  first  day  of  January,  1857,  there  was  due  from  the 
defendant  to  the  plaintiffs  the  sum  of  £400,  but  I reserve 
the  question  as  to  Avhen  the  same  was  or  became  payable 
for  the  jury  on  the  trial  of  this  cause;55  and  this  admission 
A\*as  entitled  in  a cause  of  George  Barnard  and  Benjamin 
Barnard,  plaintiffs  v.  Stephen  Searle,  defendant. 

It  was  on  this  admission,  produced  in  court  the  next  day, 
that  the  verdict  was  obtained. 

And  the  partner  of  the  plaintiffs5  attorney  SAVore  that 
during  the  assizes  — that  is  to  say,  on  the  15  th  of  April  — 
the  defendants  attorney  informed  him  that  the  defendants 
were  not  jointly  liable  in  this  action,  but  that  the  defendant 
Searle  was  alone  liable;  that  he  therefore  caused  the  name  of 
the  other  defendant  to  be  dropped  by  entering  a nolle  pro- 
sequi on  the  record  as  to  him,  and  informed  the  defendant’s 
attorney  of  the  fact;  and  that  on  the  16th  of  April  the  de- 
fendants5 attorney,  being  aware  of  this,  drew  up  and  signed 
and  handed  to  him  the  paper  already  mentioned. 

Eccles,  Q.C.,  for  the  plaintiffs. 

Patterson  and  J.  V.  Ham,  contra,  cited  Schletter  v.  Cohen, 
7 M.  & W.  389;  Ball  v.  Stanlejq  6 M.  & W.  396;  Brown  v. 
Palmer,  3 U.  C.  R.  110;  Boyle  v.  Webster,  17  Q.  B.  950. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  is  no  question  that  when  a plaintiff  has  sued  two  or 
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more  persons  as  liable  upon  a joint  contract,  his  failure  to 
recover  against  one  of  them  defeats  his  action  against  the 
others,  for  he  must  prove  his  action  against  all  or  he  fails 
as  to  all. 

So  it  follows  that  where  they  join  in  their  plea,  as  in  this 
case,  which  goes  to  the  merits,  or  plead  such  a defence 
severally,  the  plaintiff  cannot  enter  a nolle  prosequi  as  to 
one  without  discharging  the  other,  though  where  they  sever 
in  their  pleading,  and  one  relies  upon  some  matter  of  per- 
sonal discharge  which  applies  to  him  alone,  such  as  bank- 
ruptcy, or  ne  unques  executor,  the  plaintiff  may  enter  a nolle 
prosequi  as  to  him,  and  still  go  on  against  the  other. 

In  this  case  the  defendants  joined  in  a plea  to  the  action, 
and  the  plaintiff  could  not  therefore  as  of  right  enter  a nolle 
prosequi  against  one  and  proceed  against  the  other.  If, 
after  receiving  the  written  admission  which  he  did  from  the 
defendants’  attorney,  the  entering  a nolle  prosequi  would 
‘ have  been  a proper  course  to  be  taken,  but  the  plaintiff  had 
been  irregular  in  his  manner  of  doing  it,’  we  should  probably 
have  relieved  him  from  the  effect  of  such  irregularity,  as  the 
court  intimated  they  would  have  done  in  a like  case  in  Bow- 
den v.  Horne  (7  Bing.  716),  but  the  entry  of  a nolle  prosequi 
was  not  the  proceeding  to  be  adopted  under  the  circum- 
stances, though  the  plaintiff  might  well  have  supposed  that 
the  defendant,  after  the  written  memorandum  which  he  gave 
him,  would  have  given  him  no  trouble  on  that  account. 

It  is  not  reasonable  for  the  defendant  Searle  to  object 
that  by  entering  a nolle  prosequi  the  plaintiff  has  deprived 
him  of  any  right  he  might  have  had  against  his  co-contractor 
for  contribution,  for  he  had  informed  the  plaintiffs’  attorney 
in  writing  that  the  debt  was  due  by  him  solely,  and  not 
jointly  with  the  other  defendant,  and  there  could  therefore 
be  no  claim  on  his  part  against  McPherson  for  contribution. 

Still  the  difficulty  remains,  that  the  nolle  prosequi  was 
the  wrong  method  of  proceeding  in  such  an  action,  and  more- 
over that  it  was  entered  irregularly. 

The  proper  course  would  have  been  for  the  plaintiff  to 
have  moved  for  a judge’s  order  to  strike  out  the  name  of 
McPherson  under  the  70th  clause  of  the  Common  Law  Pro- 
cedure Act,  which  we  suppose  would  have  been  allowed 
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without  trouble,  on  producing  the  admission  which  has  been 
signed  by  the  defendants’  attorney.  But  the  time  for  that 
application  was  before  the  trial.  It  has  been  suggested  that 
all  may  be  set  right  now  under  the  powers  given  to  the  court 
by  the  291st  clause  of  the  Common  Law  Procedure  Act,  and 
we  think,  in  a case  so  plain  as  this,  we  should  amend  if  pos- 
sible so  as  to  cure  the  objection. 

We  can  give  no  other  construction  to  the  defendant’s 
written  admission,  than  that  he  was  willing  to  recognise 
the  suit  as  pending  against  him  alone,  though  he  meant 
to  dispute  upon  the  trial  whether  the  debt  which  he  admitted 
he  owed  to  the  plaintiffs  was  yet  payable,  and  reserved  to 
himself  the  right  to  do  so.  That  being  so,  we  think  we 
ought  to  allow  the  name  of  the  defendant  McPherson  to  be 
struck  out  of  the  record,  and  out  of  the  action  generally,  as 
it  would  have  been  under  an  order  made  on  the  16th  of 
April,  when  the  defendant’s  attorney  signed  the  written 
admission;  and  we  do  this  entirely  on  the  ground  of  that 
admission. 

We  also  direct  that  the  entry  of  nolle  prosequi  against  that 
defendant  be  taken  off  the  files  of  the  court,  and  the  entry 
of  it  in  the  record  be  struck  out;  and  we  discharge  both  these 
rules  nisi,  without  costs. 

Rules  discharged. 


Carr  v.  Coulter  et  al. 

Judgment  against  Indorser — Payment  by  subsequent  Indorser — 
Assignment. 

An  indorser  of  a promissory  note  cannot  pay  the  amount  of  a judg- 
ment obtained  thereon  against  a previous  indorser,  and  enforce  it 
for  his  own  benefit. 

It  was  contended  in  this  case  that  the  judgment  was  not  enforced 
for  the  benefit  of  the  indorser,  but  of  a person  to  whom  it  had 
been  assigned,  but  held,  that  upon  the  affidavits  and  facts  stated 
below,  this  w^as  not  made  out. 

[Chambers,  January,  1859.] 


Burns,  J. — On  the  14th  of  August,  1858,  I made  an  order 
in  Chambers  in  this  cause  to  this  effect,  that  all  proceedings 
had  under  and  subsequent  to  the  issue  of  the  writ  of  fi. 
fa.,  in  this  cause  should  be  set  aside,  with  costs  to  be 
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paid  by  the  plaintiff,  so  far  as  affected  James  Johnston,  one 
of  the  defendants;  and  that  the  money  levied  by  the  sheriff, 
if  any,  out  of  the  goods  of  the  defendant  Johnston,  should 
be  repaid  to  him. 

The  ground  upon  which  that  order  was  made  was  this: 
it  appeared  that  Coulter  and  one  Wells  were  the  makers  of 
the  note  upon  which  the  suit  was  founded,  and  that  the 
defendants  Johnston  and  Meldrum  were  indorsers  upon  it, 
Johnston  being  so  before  Meldrum.  The  defendant  Meldrum 
paid  the  amount  of  the  judgment,  and  with  a view  of  enabling 
himself  to  be  repaid  the  amount  from  Johnston,  he  pro- 
cured the  attorneys  of  the  plaintiff  Carr  to  assign  the  judg- 
ment to  his  aunt,  and  then  he  gave  instructions  to  the  sheriff 
to  make  the  amount  from  his  co-defendant  Johnston,  the 
plaintiff  directing  the  sheriff  to  obey  the  instructions  of  the 
defendant  Meldrum  in  the  matter.  In  a legal  as  well  as  in  an 
equitable  point  of  view,  this  could  not  be  done.  A defendant, 
though  the  suit  be  upon  a promissory  note,  and  upon  which 
another  defendant  would  be  liable  over  to  him  by  reason  of 
being  a previous  indorser,  cannot  pay  the  amount  of  the  judg- 
ment and  have  that  judgment  assigned  for  his  benefit.— 
Dowbiggin  v.  Bourne  (1  Young,  111;  S.  C.  2 Y.  & C.  462.) 

Besides  this,  however,  it  appeared  from  the  affidavits  that 
the  note  sued  upon,  which  was  for  £100,  had  been  discounted 
by  Messrs.  Boulton  and  McCarthy,  who  were  afterwards 
the  plaintiffs  attorneys:  that  £50  of  the  amount  was  given 
to  the  defendant  Coulter,  and  the  remander  to  the  defendant 
Meldrum.  The  defendant  Johnston  was  only  an  accommo- 
dation indorser  for  the  others.  Coulter  (who  is  now  in  the 
penitentiary)  swears,  that  to  enable  Meldrum  to  retire  the 
note,  he,  Coulter,  procured  a debtor  of  his  to  give  him  a note 
for  fifty  pounds,  which  was  transferred  to  Meldrum,  and  he 
realised  the  amount.  Thus  it  appeared,  that  in  fact,  at  the 
time  the  judgment  was  to  be  enforced,  the  defendant  Mel- 
drum  was  the  person  who  should  have  paid  the  amount,  and 
when  he  did  so  it  was  unjust  that  he  should  seek  to  make 
Johnston  pay  it.  Coulter’s  statement  was  abundantly  borne 
out  by  the  affidavits  of  other  parties.  At  the  time  the  order 
was  made  by  me,  it  did  not  appear  whether  the  sheriff  had  or 
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not  paid  over  the  amount  he  had  made  upon  the  writ  of  fi. 
fa.,  and  therefore  the  order  was  made  in  those  general  terms. 

During  Trinity  Term  the  defendant  J ohnston  applied  to 
the  Practice  Court  upon  the  same  materials,  and  additional 
materials,  and  obtained  a rule  calling  upon  the  plaintiff’s 
attorney  to  shew  cause  why  the  residence  of  the  plaintiff 
should  not  he  disclosed,  to  enable  the  defendant  Johnston  to 
demand  payment  of  the  money  made  from  the  defendant 
Johnston,  or  why  the  plaintiff’s  attorney  should  not  be 
ordered  to  procure  a certificate  of  the  discharge  of  the 
judgment  registered  to  be  executed,  or  satisfaction  of  the 
judgment  to  be  entered  on  the  roll.  When  this  rule  came  on 
to  be  disposed  of  I sat  in  the  Practice  Court,  and  it  then 
appeared  that  the  sheriff  had  paid  over  the  money  levied  on 
the  fi.  fa.  to  the  defendant  Meldrum,  also  an  assignment  of 
the  judgment  by  the  plaintiff  to  Ellen  Meldrum,  the  aunt  of 
the  defendant  Meldrum.  It  was  also  stated  by  affidavits  of  the 
defendant  Meldrum,  and  Ellen  Meldrum,  that  the  judgment 
was  assigned  to  her  to  secure  money  she  advanced  to  pay  off 
the  judgment.  It  was  not  necessary  to  discuss  the  question 
respecting  the  assignment,  nor  whether  any  demand  could 
be  made  in  any  way  upon  the  plaintiff  in  the  suit  to  refund 
the  defendant  Johnston  the  money,  but  the  rule  was  made 
absolute  that  the  plaintiff’s  attorneys  should  disclose  the 
residence  of  the  plaintiff,  to  enable  the  defendant  to  demand 
his  signature  to  a satisfaction  piece  of  the  judgment,  (a) 

It  seems  that  information  has  been  given,  and  now 
the  plaintiff  has  obtained  a summons  to  shew  cause  why 
the  order  of  the  14th  of  August  should  not  be  rescinded  or 
amended.  This  application  opens  the  whole  matter,  except 
the  legal  ground,  that  one  defendant  could  not  procure  an 
assignment  of  the  judgment  for  his  benefit  after  having  paid 
the  amount.  The  first  application  was  resisted  upon  the 
ground  in  Mr.  McCarthy’s  affidavit,  which  is  stated  by  him 
in  these  words:  “I  did  not  know,  nor  am  I yet  aware,  that 
there  was  or  is  any  thing  wrong  in  assigning  a judgment  to  a 


(a)  See  Carr  v.  Coulter  et  al.,  ante,  page  226. 
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defendant,  or  for  his  benefit,  similarly  situated  as  the  defen- 
dant Meldrum  was  in  this  suit,  he  then  being  in  my  opinion 
entitled  to  recover  from  the  joint  makers  or  earlier  indorsers 
of  said  note  the  amount  of  the  said  note;  and  therefore,  be- 
lieving that,  instead  of  oppressing  the  other  defendants,  it 
would  relieve  them  from  the  expense  and  trouble  of  another 
suit,  I had  no  hesitation  in  giving  my  consent  to  such  assign- 
ment to  Meldrum,  the  defendant,  or  to  some  person  whoever 
he  might  select  for  his  use  and  benefit;  and  I have  the  best 
reasons  for  believing  that  such  a transaction  is  an  every  day 
occurrence,  and  that  the  course  pursued  upon  the  occasion,, 
in  assigning  said  judgment,  is  one  which  the  banks  very 
frequently  adopt.” 

The  ground  now  relied  upon  is  that  Ellen  Meldrum  is  the 
owner  of  the  judgment,  and  that  the  same  was  enforced  for 
her  benefit.  Let  us  examine  that  question,  and  see  whether 
there  be  an  truth  in  it.  We  find  that  what  the  defendant 
Johnston  states  — namely,  that  he  was  told  by  the  plaintiff’s- 
attorney  that  he  might  make  himself  easy,  for  Meldrum  was 
the  person  who  was  to  pay  the  amount,  not  only  not  denied 
but  confirmed.  We  find  statements  made  by  Meldrum  to 
others  to  the  same  effect  not  denied.  It  is  not  denied  that 
Meldrum  himself  received  half  of  the  money  upon  the  dis- 
count of  the  note,  and  therefore  that  to  such  extent  the  debt 
was  owing  by  him.  It  is  not  denied  that  he  received  the- 
other  half  from  Coulter,  and  therefore  should  have  paid  the 
whole  amount,  and  Johnston  should  not  have  been  called 
upon  for  any  part  of  it.  It  is  not  disputed  that  the  defen- 
dant Meldrum  paid  the  amount  of  the  judgment  to  the 
plaintiff’s  attorney,  and  it  is  not  disputed  either  that  he 
received  from  the  sheriff  the  amount  levied  out  of  Johnston’s 
goods.  What  is  asserted  is  contained  in  Ellen  Meldrum’s 
affidavit,  which  is  as  follows:  “That  having  learned  from 

my  nephew,  Thomas  Meldrum,  that  as  one  of  the  defen- 
dants in  this  action  his  goods  were  liable  to  seizure,  judg- 
ment on  the  part  of  the  plaintiff  having  been  entered  up  on 
the  verdict,  and  knowing  that  he  had  not  funds  of  his  own 
to  meet  the  execution  thereon  in  his  possession,  I permitted 
my  nephew,  the  said  Thomas  Meldrum,  then  having  money* 
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belonging  to  me  in  his  hands  for  my  use,  to  agree  with 
Messrs.  Boulton  & McCarthy,  the  attorneys  acting  for  the 
plaintiff  in  the  action,  for  the  purchase  of  the  said  judgment 
ior  me  and  on  my  behalf,  and  to  pay  the  sum  of  money 
agreed  upon  to  be  paid  for  this  judgment,  and  to  take  from 
them,  the  said  Messrs.  Boulton  & McCarthy,  for  me  an 
assignment  of  the  judgment  in  this  action  to  be  obtained 
from  the  plaintiff.  My  said  nephew,  Thomas  Meldrum,  a 
short  time  afterwards,  told  me  that  he  had  spoken  to  his 
attorney  as  to  the  purchase  by  me  of  the  said  judgment, 
and  that  his  attorney  had  approved  of  my  intention;  and 
thereupon  I authorised  my  said  nephew  to  pay  to  Messrs. 
Boulton  & McCarthy  the  said  judgment.  Afterwards  my 
said  nephew  told  me  that  the  full  amount  of  the  said  judg- 
ment had  been  paid  to  the  said  Messrs.  Boulton  & McCarthy 
by  him  for  me  as  I directed,  and  that  the  said  judgment  was 
assigned  to  me.  I most  distinctly  and  positively  swear  that 
the  said  judgment  was  purchased  and  paid  for  by  me,  though 
the  several  payments  were  arranged  and  actually  made  for 
me  by  the  hands  of  my  said  nephew:  that  the  assignment 
of  the  judgment  in  this  action  is  to  me;  and  that  my  nephew, 
the  said  Thomas  Meldrum,  has  and  had  no  interest  in  the 
said  assignment  of  the  judgment  in  this  action  whatsoever, 
further  than  that  I might  have  the  same  power  over  his 
goods  and  chattels  which  the  plaintiff  then  had.”  This 
statement  is  reiterated  by  Thomas  Meldrum,  and  that  he 
acted  as  an  agent  for  his  aunt.  The  assignment  of  the 
judgment  was  made  in  1857.  It  is  evident  enough  from 
this  statement  that  Ellen  Meldrum  did  not  purchase  the 
judgment  from  the  plaintiff  for  the  purpose  of  enforcing  it 
against  her  nephew,  but  it  was  to  save  him.  She  says  that 
it  was  that  she  might  have  the  same  rights  over  his  goods 
and  chattels  that  the  plaintiff  had;  but  we  find,  on  the  21st 
of  October,  1857,  when  the  fi.  fa.  was  placed  in  the  hands  of 
the  sheriff,  that  the  plaintiffs  attorney  gave  the  sheriff 
special  instructions  not  to  levy  upon  the  goods  of  the  defen- 
dant Meldrum.  The  assignment  of  the  judgment  was  not 
for  the  purpose  of  putting  the  assignee  in  the  plaintiffs 
place  as  respects  the  goods  of  the  defendant  Meldrum,  but 
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it  seems  clear  enough  there  never  was  any  intention  that  the 
defendant  Meldrum  should  he  forced  by  means  of  the  execu- 
tion to  pay  the  amount.  Taking  the  account  of  the  assignee 
to  be  true,  it  is  just  this:  she  allowed  her  means  to  he 
advanced  by  the  defendant  Meldrum  to  pay  the  debt,  and 
then  the  judgment  is  used  to  reimburse  her  the  amount,  thus 
saving  the  person  who  it  is  not  in  any  way  disputed  ought  to 
have  paid  the  amount. 

I observe  that  young  McCarthy,  who  seems  to  have 
had  charge  of  the  suit,  in  his  affidavit  says,  that  after  the 
cause  was  tried  and  immediate  execution  ordered,  the  defen- 
dant Meldrum,  who  was  then  the  most  responsible  of  the 
defendants,  and  of  whom  the  sheriff  would  in  all  probability 
have  levied,  had  an  execution  been  placed  in  his  hands,  com- 
menced paying  up  the  debt  and  costs  herein,  and  had  paid  in 
a portion  thereof,  though  not  the  whole,  before  the  fi.  fa. 
against  goods  was  handed  to  the  sheriff:  that  he  directed  the 
sheriff  not  to  levy  of  the  defendant  Meldrum,  unless  he  gave 
directions  to  the  contrary;  and  that,  upon  the  defendant  Mel- 
drum paying  up  the  balance  of  the  debt  and  costs,  exclusive 
of  the  sheriff’s  fees,  at  his  request  the  judgment  was  assigned 
to  one  Ellen  Meldrum.  Here  is  a deliberate  admission  that 
the  defendant  Meldrum  had  paid  a portion  of  the  amount 
before  any  fi.  fa.  issued;  and  the  writ  when  issued  was 
directed  to  be  all  made  from  Johnston,  and  when  the  defen- 
dant Meldrum  paid  the  remainder  the  judgment  at  his 
request  was  assigned  to  Ellen  Meldrum.  No  one  reading 
all  the  various  statements  can  fail  to  arrive  at  the  conclusion 
that  the  assignment  of  the  judgment  was  to  force  Johnston 
to  pay  the  amount,  and  that  to  the  very  person  who  had 
received  the  amount  of  the  note  upon  which  the  action  was 
brought.  In  my  opinion  a more  gross  case  of  oppression 
upon  Johnston  could  hardly  exist.  I see  no  reason  whatever 
to  rescind  or  vary  the  order  I made  on  the  14th  of  August. 
Whether  the  defendant  Johnston  can  obtain  any  relief  upon 
that  order  is  not  for  me  now  to  say.  The  plaintiff  in  this 
suit  has  but  obtained  satisfaction  of  his  demand,  and  I 
apprehend  he  is  not  liable  to  any  summary  application. 
Whether  any  summary  application  can  be  made  against  the 
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defendant  Meldrum,  oi  whether  the  defendant  Johnston  has 
any  remedy  against  the  parties  causing  his  goods  to  he  sold 
after  the  judgment  was  satisfied  by  a co-defendant,  I give  no 
opinion  upon;  but  the  present  summons  must  be  discharged, 
and  with  costs. 


Robson  y.  McGowan. 

Writ  of  summons — Service  of  copy  not  filled  up — Delay  i/n~  moving. 

Where  the  copy  of  a specially  indorsed  writ  of  summons  served  on 
• defendant  was  in  the  inside  simply  a printed  form,  with  the 
blanks  not  filled  up,  but  was  properly  indorsed,  and  defendant  did 
not  move  against  it  until  after  judgment  signed  and  fi.  fa.  issued. 
Held,  that  the  proceeding  was  an  irregularity  only,  not  a nullity, 
and  that  the  application  was  too  late. 

[Chambers,  18th  January,  1859.] 

A summons  was  obtained  to  set  aside  the  writ  of  summons 
in  this  cause,  the  copy  and  service  thereof,  and  all  subsequent 
proceedings  thereon,  for  irregularity,  with  costs,  on  the 
ground  that  the  copy  of  the  writ  of  summons  served  was 
blank  on  the  face  of  it,  and  that  no  sufficient  copy  was 
served  on  the  defendant.  The  paper  served  on  the  defen- 
dant was,  on  the  inside,  simply  a printed  form  of  summons 
with  the  usual  blanks,  hut  the  printed  form  contained  the 
words,  “we  command  you,  that  within  ten  days  after  the 
service  of  this  writ  on  you,  inclusive  of  the  day  of  such 
service,  you  do  cause  an  appearance  to  he  entered  for  you 
in  our  court  of,” — then  came  a blank.  On  the  back  it  was 
endorsed  “ In  the  C.  P.,  James  Rolston  v.  Henry  McGowan. 
Writ  of  summons.  Copy,  (special  endorsement.)  Davis  and 
Simpson  for  plaintiff.”  Then  the  notice  that  the  writ  was 
issued  by  Mr.  Davis,  of  the  town  of  Sarnia,  attorney  for  the 
plaintiff,  followed  by  the  claim  for  the  debt  and  costs.  Then 
the  special  endorsement,  stating  the  action  to  be  brought  to 
recover  the  balance  due  on  the  first  instalment  of  a mortgage 
from  defendant  to  plaintiff,  giving  the  date  of  the  mortgage, 
and  particulars  of  payment,  &c.  Then  the  N.  B.  at  the  bottom 
of  the  special  endorsement,  informed  the  defendant  that  if 
he  did  not  appear  according  to  the  exigency  of  the  writ 
the  plaintiff  would  be  at  liberty  to  sign  final  judgement  for 
21  Prac.  2. 
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the  amount  claimed  by  the  special  indorsement  and  interest, 
&c.,  and  issue  execution  at  the  expiration  of  eight  days  from 
the  last  day  of  appearance. 

The  defective  copy  of  writ  was  served  on  defendant  on  the 
4th  of  December,  1858,  and  he  had  no  further  notice  of  pro- 
ceedings against  him  until  the  7th  of  January,  1859,  when 
the  sheriff  seized  his  goods  under  a fi.  fa.  issued  in  this  cause. 
The  fi.  fa.  seemed  to  have  been  issued  on  the  30th  of  Decem- 
ber. The  writ  itself  was  regular,  and  issued  on  the  24th  of 
November,  by  the  deputy  clerk  of  the  Crown  and  Pleas  for 
the  county  of  Lambton,  and  appended  thereto  was  an  affi- 
davit of  a bailiff  of  the  sheriff  of  Halton  of  the  service  of  a 
copy  on  defendant  on  the  4th  of  December. 

Richards,  J. — I think,  if  the  application  was  to  set  aside 
the  writ,  or  copy  and  service  thereof,  and  all  subsequent  pro- 
ceedings, there  would  be  no  objection  to  setting  aside  the  copy 
and  service.  In  Wills  v.  Dawson  (2  Dowl.  N.  S.,  at  page  466,) 
Alderson,  Baron,  says,  “ the  writ  is  in  the  possession  of  the 
plaintiff,  and  the  defendant  can  only  know  it  from  the  copy 
served.”  I think  he  may  properly  assume  the  writ  to  be 
like  the  copy  served,  and  if  his  application  be  to  set  aside 
the  writ,  and  the  copy  and  service,  the  latter  part  of  the 
application  may  be  granted,  if  it  is  shewn  that  the  writ  is- 
regular. 

The  difficulty  in  the  defendant’s  way  is  to  shew  that  the- 
present  application  is  made  in  time.  The  rule  has  been 
stated  as  follows:  “ The  defendant  ought  to  come  to  the 
court  within  a reasonable  time  after  the  irregularity  was 
brought  to  his  knowledge,  or  he  was  placed  in  a situation 
in  which  he  ought  to  possess  that  knowledge.” — 1 Dowl. 
N.  S.  303,  in  argument.  In  Newnham  v.  Hanny,  Little- 
dale,  J.,  states:  “ In  applications  on  the  ground  of  irreg- 
ularities in  the  writ,  it  is  now  the  recognised  rule  that 
the  defendant  must  come  to  the  court  before  the  time  for 
appearance  is  out,  because  the  objection,  whatever  it  may 
be,  must  have  come  to  the  knowledge  of  the  defendant  before 
the  expiration  of  that  period.” 

Then  the  question  is,  was  proceeding  in  the  cause  after 
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the  expiration  of  the  time  for  appearance,  when  a copy 
of  the  writ  was  not  served,  a nullity  or  an  irregularity; 
if  a nullity,  then  of  course  the  application  is  in  time;  if  an 
irregularity  only,  then  the  plaintiff  should  have  applied 
within  a reasonable  time.  In  Holmes  v.  Russel  (9  Dowl.,  at 
page  489)  Coleridge,  J.,  states:  “ It  is  difficult  sometimes 

to  distinguish  between  an  irregularity  and  a nullity,  but  I 
think  the  safest  rule  to  determine  what  is  an  irregularity  and 
what  is  a nullity,  is  to  see  whether  a party  can  waive  the 
objection.  If  he  can  waive  it,  it  amounts  to  an  irregularity; 
if  he  cannot,  it  is  a nullity.”  There  are  many  cases  deciding 
that  a defendant  may  waive  an  irregularity  in  the  copy  or 
service  of  a writ,  and  the  case  last  referred  to  decides  that  if 
the  plaintiff  proceeds  in  the  action  without  serving  the  de- 
fendant the  proceedings  are  not  null  but  only  irregular. 

I think  the  defendant,  from  the  notices  indorsed  on  the 
paper  served  on  him,  had  all  reasonable  notice  that  the 
plaintiff  was  proceeding  against  him  for  the  recovery  of  the 
demand,  and  that  he  intended  the  paper  served  to  be  a copy 
of  the  writ.  It  is  not  a copy  of  the  writ,  nor  would  it  be  if 
half  a dozen  important  words  only  were  omitted;  but  I do 
not  think  such  an  omission  would  make  it  a nullity.  . It  is  in 
the  form  of  the  writ,  and  the  irregularity  consists  in  not 
filling  it  up.  If  the  decided  cases  have  gone  so  far  as  to 
hold  that  when  a defendant  has  notice  of  the  proceedings,, 
although  not  served  with  a writ  at  all,  he  must  come  in 
within  a reasonable  time  to  set  them  aside,  I think  I am 
quite  justified  in  holding  that  a similar  rule  must  apply  to 
this  case.  I think  the  defendant  is  too  late,  and  the  sum- 
mons must  be  discharged  with  costs,  having  been  moved 
with  costs.  The  defendant  makes  no  affidavit  of  merits,  and 
cannot  claim  to  have  the  judgment  set  aside  on  that 
ground,  (a) 


(a)  See  Wilson  v.  Storey,  ante,  page  304. 
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McDonell  v.  Ketchum,  Fairbanks  and  Cameron. 


Plea  of  payment — Necessity  for  replication — Verdict  taken  after  judgment 

of  non-pros. 

To  an  action  on  a bill  of  exchange  defendant  pleaded  denying  the 
drawing  and  indorsing,  and  alleging  payment.  On  the  18th  of 
March  judgment  of  non-pros  was  signed  for  want  of  a replication, 
and  on  the  25th  the  plaintiff’s  attorney  joined  issue,  and  took  the 
issue  book  with  notice  of  trial  to  serve,  when  he  was  informed  of 
the  judgment  signed.  Some  understanding  wras  come  to  as  to  the 
waiver  of  this  judgment,  but  nothing  was  put  in  writing,  and  the 
affidavits  were  contradictory.  The  plaintiff  went  on  and  took  a 
verdict,  which  defendant  moved  to  set  aside;  and  a cross  rule  was 
obtained  to  set  aside  the  judgment  of  non-pros. 

Held,  that  the  judgment  was  regular,  because  the  plea  of  payment 
required  an  answer;  but  that  in  fairness  it  ought  not  to  have 
been  signed,  and  the  defendant  should  have  moved  to  set  aside 
the  notice  of  trial,  being  the  first  irregularity.  The  plaintiff’s 
verdict  and  defendant’s  judgment  were  therefore  both  set  aside, 
without  costs. 

[Queen’s  Bench,  E.  T.,  1858.] 

Action  on  a bill  of  exchange  drawn  by  defendant  Ketchum 
on  the  29th  of  August,  1857,  on  defendant  Fairbanks,  pay- 
able to  the  order  of  the  drawer,  for  £125,  at  three  months, 
accepted  by  Fairbanks,  and  indorsed  by  Ketchnm  and  defen- 
dant Cameron. 

Pleas,  by  Ketchnm. — That  he  did  not  make  the  bill,  and 
did  not  indorse  it;  and  that  he  paid  it  before  action  brought. 

These  pleas  were  pleaded  on  the  24th  of  February,  1858; 
and  the  record  contained  an  entry,  on  the  24th  March  fol- 
lowing, that  the  plaintiff  on  that  day  joined  issue  on  the 
said  pleas. 

Judgment  was  entered  by  default  against  the  defendants 
Fairbanks  and  Cameron;  and  at  the  assizes  for  Toronto,  be- 
fore Richards,  J.,  a verdict  was  found  for  the  plaintiff,  and 
damages  assessed  at  £120  2s.,  against  Ketchum. 

In  the  following  term  McIntyre,  for  defendant  Ketchum, 
obtained  a rule  to  shew  cause  why  the  verdict  against  him 
should  not  be  set  aside  with  costs,  for  irregularity,  having 
been  rendered  after  judgment  of  non  pros,  entered  in  his 
favour,  which  has  never  been  set  aside. 

And  a cross  rule  was  obtained  by  Hallijian,  for  the  plain- 
tiff, on  defendant  Ketchum,  to  shew  cause  why  the  judgment 
of  non  pros,  signed  by  him  should  not  be  set  aside,  and  the 
verdict  for  the  plaintiff  be  allowed  to  stand  against  Ketchum, 


M’DONELL  y.  KETCHUM  ET  AL.  827 

on  the  ground  that  the  judgment  of  non  pros,  was  signed 
irregularly,  because  no  joinder  of  issue  was  necessary,  or  on 
payment  of  disbursements  of  entering  the  judgment  of  non 
pros.,  or  such  other  terms  as  the  court  should  think  fit;  or 
why  the  said  judgment  of  non  pros.,  and  all  proceedings 
thereon  by  the  said  Ketchum,  should  not  he  set  aside  with 
costs,  because  such  proceedings  were  taken  contrary  to  good 
faith. 

On  the  24th  of  February  pleas  for  defendant  Ketchum 
were  filed  and  served,  with  notice  to  reply. 

On  the  18th  of  March  judgment  of  non  pros,  was  signed 
for  want  of  a replication. 

On  the  25th  of  March  the  plaintiff’s  attorney  took  the 
issue  hook,  with  notjce  of  trial,  to  the  attorney  for  defendant 
Ketchum,  when  he  was  informed  that  judgment  of  non  pros, 
had  been  signed. 

In  affidavits  filed  on  the  part  of  the  plaintiff  it  was  sworn 
that  the  attorney  for  Ketchum  told  the  plaintiff’s  attorney 
(or  his  clerk)  that  he  might  leave  the  issue  hook  and  notice 
of  trial,  and  if  he  paid  17s.  8d.  (being  the  disbursements 
incurred  in  signing  the  judgment  of  non  pros.)  at  any  tune 
before  the  verdict  was  taken,  it  would  do. 

In  affidavits  filed  on  the  part  of  the  defendant  Ketchum 
this  was  contradicted,  and  it  was  sworn  that  what  the  plain- 
tiff’s attorney  said  was,  that  if  the  17s.  8d.  was  paid  at  any 
time  before  the  time  for  giving  notice  of  trial  had  expired  the 
judgment  of  non  pros,  would  be  waived;  and  it  was  sworn 
further  that  the  plaintiff’s  attorney  had  eight  days  in  which 
to  move  to  set  aside  the  judgment  of  non  pros,  before  the 
time  of  giving  notice  of  trial  would  expire. 

The  plaintiff’s  attorney  complained  that  he  was  misled  by 
what  had  been  told  him,  and  so  delayed  till  he  could  not 
move  in  time  to  save  the  assizes. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  is  one  of  those  cases  in  which  gentlemen  of  the 
profession  having  contented  themeslves  with  a verbal  under- 
standing, and  neglected  to  take  any  written  understanding, 
are  found  opposed  to  each  other  in  their  statements,  so  that 
the  court  cannot  believe  the  one  without  disbelieving  the 


828 


PRACTICE  REPORTS. 


other.  The  consequence  is  that  the  alleged  understanding 
falls  to  the  ground,  and  we  can  paj  no  attention  to  it  except 
so  far  as  the  parties  concur.  We  must  take  it  therefore  that 
judgment  of  non  pros,  was  signed  on  the  18th  of  March,  and 
that,  notwithstanding  that,  the  plaintiff,  on  the  25th  of 
March,  filed  his  joinder  of  issue  on  the  two  first  pleas,  and  his 
replication  to  the  plea  of  payment,  and  went  to  trial  as  if 
no  judgment  of  non  pros,  had  been  signed.  The  fact  that  it 
had  been  so  signed  is  sworn  to  in  the  affidavits  filed  on  the 
plaintiff’s  side  as  well  as  on  the  other.  Whether  it  ought  to 
have  been  signed  or  not  for  the  cause  for  which  it  was  signed 
is  not  now  the  question;  it  was  in  fact  signed,  and  the  plain- 
tiff could  not  be  allowed  to  proceed  in  disregard  of  that 
judgment,  and  carry  the  cause  down  to  trial  against  Ketchum 
as  if  no  such  proceedings  had  taken  place. 

The  judge  at  nisi  prius  could  not  refuse  to  try  the  issue, 
because  on  the  nisi  prius  record  there  was  nothing  to  shew 
that  as  against  Ketchum,  judgment  of  non  pros  had  been 
signed,  and  the  only  doubt  we  have  had  in  disposing  of  this 
rule,  arises  from  the  circumstances  that  Ketchum  did  not 
move  to  set  aside  the  notice  of  trial,  and  the  service  of  the 
issue  book  upon  him  on  the  25th  of  March,  which  could  not 
be  regular,  because  judgment  of  non  pros,  had  been  signed 
on  the  18th  of  March. 

It  is  a general  rule  that  a party  moving  to  set  aside  pro- 
ceedings as  irregular  should  move  against  the  first  irregu- 
larity. We  cannot,  however,  retain  on  the  records  of  the 
court  such  inconsistent  proceedings  Aas  a trial  and  a verdict 
at  the  suit  of  a plaintiff  who  had  been  non-prossed. 

We  set  aside,  therefore,  the  verdict  that  the  plaintiff  has 
obtained,  but  without  giving  costs,  for  the  conduct  of  the 
defendants’  attorney  is  such  as  cannot  be  encouraged.  He 
ought  not  to  have  signed  judgment  of  non  pros,  at  all,  con- 
sidering the  nature  of  his  own  pleas,  for  they  none  of  them 
required  a plea  in  answer,  though  the  plaintiff  should  have 
taken  issue  on  the  plea  of  payment.  There  could  have  been 
no  other  object  in  signing  judgment  of  non  pros,  (supposing 
that  the  defendant  could  regularly  do  it,)  than  to  take  a 
chance  of  throwing  the  cause  over  the  assizes,  by  the  plaintiff 
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omitting  to  inform  himself  of  the  fact  that  such  a judgment 
had  been  signed  in  time  to  move  to  set  it  aside,  either  as 
irregular  or  on  paying  costs.  It  was  wrong  also  in  the 
defendants’  attorney  to  take  such  a step  as  he  admits  he  did, 
for  no  other  reason  than  because  he  had  been  told  that  the 
plaintiff’s  attorney  had  insulted  his  client  at  a tavern.  An 
attorney  of  the  court  should  not  lend  himself  to  gratify  the 
resentful  feelings  of  his  client,  by  adopting  a vexatious  and 
unreasonable  course  in  conducting  a cause,  as  a measure  of 
retaliation. 

, Then  there  can  he  no  doubt  that  the  defendants’  attorney 
ought  to  have  taken  the  costs  of  the  judgment  of  non  pros, 
wdien  they  were  tendered,  and  not  have  refused  them  because 
the  day  had  gone  by  when  a regular  notice  of  trial  could  he 
given. 

Then  as  to  the  plaintiff’s  rule  nisi  to  set  aside  the  judg- 
ment of  non  pros.,  we  cannot  say,  we  think,  that  the  judg- 
ment was  irregular,  because  the  plea  of  payment  required 
to  he  noticed;  and  if  it  were  irregular  the  plaintiff  should 
have  moved  against  it,  and  not  have  taken  subsequent  pro- 
ceedings as  if  no  such  judgment  had  been  signed. 

As  to  the  judgment  having  been  signed  contrary  to  an 
understanding  between  the  plaintiff’s  attorney  and  the  de- 
fendants, the  affidavits  filed  on  the  part  of  the  defendants 
contradict  that. 

We  make  absolute  the  plaintiff’s  rule  without  the  condition 
of  his  paying  costs,  for  so  much  does  appear  as  shews  that  it 
was  a proceeding  which  in  fair  practice  ought  not  to  have 
been  adopted;  and  we  make  absolute  defendants’  rule  to  set 
aside  the  verdict  for  irregularity,  hut  not  with  costs. 


Rules  accordingly. 
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Regina  ex  rel.  Pollard  v.  Prosser. 

22  Vic.,  oh.  99,  sec.  tSi — Construction  of. 

At  the  election  of  a town  reeve  for  the  town  of  Collingwood,  the 
number  of  votes  being  equal,  defendant  was  elected  by  the  double 
vote  of  the  member  of  the  council  who  was  assessed  for  the 
highest  amount  on  the  last  revised  assessment  roll  of  the  town. 
Held,  that  the  election  was  invalid,  such  member  having  a second 
vote  only  at  the  election  of  the  head  of  the  corporation;  and  that 
in  this  case  the  mayor  had  a right  to  vote. 

[Chambers,  March,  1859.] 

The  relator  complained  that  the  defendant  held  the  office 
of  town  reeve  of  the  town  of  Collingwood,  without  being 
elected  thereto. 

At  the  first  meeting  of  the  council  of  the  town  for  1859, 
on  the  17th  of  January,  the  defendant  was  proposed  for  the 
office  of  town  reeve  of  the  town  for  the  year,  and  when  the 
vote  was  taken  there  were  five  members  of  the  council  who 
voted  for  him,  and  five,  including  the  mayor,  who  voted 
against  him.  On  this  Benjamin  Walker  Smith,  the  member 
of  the  said  council  who  was  assessed  for  the  highest  amount 
on  the  last  revised  assessment  roll  of  the  town,  claimed  the 
right  to  have  the  casting  vote,  and  voted  for  defendant. 
Thereupon  the  clerk  gave  him  the  necessary  certificate 
of  his  election. 

The  relator  contended  that  Mr.  Smith  had  not  a right  to 
the  casting  vote,  and  that  in  the  event  of  an  equality  of  votes, 
the  maxim  of  prgesumitur  pro  negante  must  prevail. 

George  Boomer  appeared  for  defendant,  and  contended 
that  he  was  properly  elected:  that  the  town  reeve  for  an 
incorporated  town  must  be  elected  at  the  first  meeting  of 
the  council  for  the  year,  that  the  same  rule  must  be  applied 
to  his  election,  as  to  the  head  of  any  corporation  other  than 
of  a provisional  or  county  council  whose  head  is  not  a mayor; 
and  in  that  view  it  is  not  denied  that  Mr.  Smith  would  have 
the  right  to  give  the  casting  vote:  that  the  same  reason  now 
applies  as  when  the  reeve  was  the  head  of  the  council,  as  in 
the  event  of  an  equality  of  votes  no  reeve  can  be  elected, 
and  the  corporation  would  not  be  represented  in  the  county 
council;  that  the  enactment  remains  the  same  as  it  was  when 
the  reeve  was  head  of  the  corporation,  and  it  is  according 
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to  the  spirit  of  the  act  that  the  reeve  should  he  chosen 
in  the  same  manner  as  the  head  of  the  corporation  had 
been,  and  as  heads  of  many  others  of  the  corporations  are 
now:  that  the  147th  section,  which  provides,  that  any  ques- 
tion on  which  there  is  an  equality  of  votes  shall  be  deemed 
to  be  negatived,  only  applies  to  the  ordinary  matters  to  be 
disposed  of  in  council,  and  not  to  those  which  may  be  said 
to  affect  the  organization  of  the  body:  that  although  the 
appointment  of  a reeve  was  not  necessary  in  a town  for  'the 
purpose  of  selecting  a head  of  the  corporation  when  there 
was  a mayor  elected,  yet  the  election  was  to  be  made  at  the 
first  meeting  of  the  council,  and  was  necessary,  as  already 
mentioned,  to  complete  the  organization  of  the  council  for 
the  purpose  of  being  represented  in  the  county  council. 

D.  McCarthy,  contra. — The  134th  section  only  relates 
to  an  election  of  the  head  of  the  corporation  when  such 
head  is  not  elected  by  the  body  of  the  electors.  It  is 
always  of  paramount  importance  that  the  corporation  should 
have  a head  before  it  can  be  considered  organized,  and 
therefore  the  provision  is  made  by  the  134th  section  to  pre- 
vent the  possibility  of  the  time  passing  for  organizing  the 
council  for  want  of  a majority  from  an  equality  of  votes  on 
either  side;  and  after  the  council  is  organized,  in  case  of 
an  equality  of  votes,  the  general  rule  is  that  the  presiding 
officer  has  a casting  vote.  Inasmuch,  however,  as  the  147th 
section,  which  gives  the  head  of  the  corporation,  or  presiding 
officer,  the  right  of  voting  with  the  other  members  on  all 
questions,  declares  in  case  of  an  equality  of  votes  the  ques- 
tion shall  be  deemed  negatived,  the  presiding  officer  can- 
not give  the  casting  vote.  The  147th  section  makes 
express  provision  as  to  the  right  of  the  head  of  the  corpora- 
tion to  vote  on  all  questions.  This  election  of  a reeve  is  a 
question  on  which  he  may  vote,  and  that  being  the  case,  the 
equality  having  taken  place,  the  defendant  was  not  elected, 
the  question  proposed  being  his  election,  and  being  decided 
in  the  negative.  Either  the  mayor  had  no  right  to  vote  or 
defendant  is  not  properly  elected.  The  only  argument 
adduced  entitled  to  consideration,  was  the  necessity  of  elect- 
ing a reeve.  There  was  no  paramount  necessity  for  the 
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organization  of  the  council  that  they  should  at  that  meeting 
choose  a reeve.  The  statute,  by  the  135th  section,  requires 
them  to  elect  a reeve  at  their  first  meeting,  hut  does  not 
make  the  same  provision,  nor  in  fact  any  provision,  as  to  a 
casting  vote  at  such  election  in  case  of  an  equality  of  votes. 
It  is  probably  a casus  omissus  if  under  the  147th  section  an 
election  could  not  take  place.  He  referred  to  sections  65, 
66,  & 120,  to  shew  that  the  mayors  in  the  towns  and  cities 
were  the  heads  of  the  corporation. 

Richards,  J.---The  134th  section  enacts  that  in  case  of  an 
equality  of  votes,  on  the  election  of  the  head  of  any  county 
council  or  provisional  council,  the  reeve  of  the  municipality 
having  the  largest  number  of  names  on  its  last  revised 
assessment  roll  shall  have  a second  and  casting  vote;  and 
in  case  of  the  like  occurrence  in  any  other  council,  then,  of 
those  present,  the  member  who  has  been  assessed  for  the 
highest  amount  on  such  roll  shall  have  the  like  vote.  By 
the  101st  section  of  the  statute,  mayors  of  cities  and  towns 
are  to  he  chosen  by  the  electors:  the  sections  referred  to  by 
Mr.  McCarthy  shew  that  they  are  the  heads  of  those  corpora- 
tions respectively.  This  being  the  case,  besides  the  county 
council  and  provisional  county  councils,  the  township  and 
village  councils  must  at  their  first  meeting  elect  the  heads 
of  their  corporations,  which  are  reeves.  The  important 
question  then  which  arises  under  the  134th  section  is,  what 
do  the  words,  “ and  in  case  of  the  like  occurrence  in  any 
other  council  ” mean?  They  cannot  mean  simply  the  case  of 
an  equality  of  votes,  because  the  147th  section  provides  for 
that.  They  must  then,  I think,  without  doubt,  mean  in  case 
of  such  equality  of  votes  on  the  election  of  the  head  of  such 
other  council.  How,  the  reeve  of  the  incorporated  town  is 
not  the  head  of  the  council,  and  the  provision  as  to  the 
double  vote  of  the  member  assessed  for  the  largest  amount 
does  not  apply. 

The  words  of  the  147th  section  are  broad  enough  to  apply 
to  the  vote  taken  on  the  question  to  elect  the  defendant, 
and  if  the  mayor  had  a right  to  vote  on  that  question  it  has 
been  decided  in  the  negative,  for  the  section  provides  that 
such  shall  be  the  result  when  the  votes  are  equal. 
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The  mayor  having  been  elected,  and  being  the  head  of 
the  corporation,  he  was  the  presiding  officer  of  the  conncil 
nnder  section  143,  at  the  time  of  the  attempted  election. 
In  case  of  an  equality  of  votes,  as  a general  rule,  the  pre- 
siding officer  would  have  the  casting  vote,  but  probably 
would  not  be  entitled  to  vote  unless  special  power  were  given 
to  him  to  do  so.  Giving  the  right  in  townships  and  villages 
in  case  of  an  equality  of  votes,  for  the  member  of  the  council 
rated  for  the  highest  amount  to  have  a casting  vote  when  on 
the  election  of  the  head  of  the  corporation  the  presiding 
officer  may  not  be  a member  of  the  council,  is  a new  feature, 
and  cannot  be  carried  by  analogy  to  any  other  case  than  the 
election  of  the  head  of  the  corporation. 

It  may  be  argued  that  the  election  of  a reeve  is  not  & ques- 
tion before  the  council  so  as  to  entitle  the  mayor  to  vote:  that 
it  is  in  fact  the  councillors  of  the  town  who  elect  the  reeve, 
not  being  like  the  appointment  of  an  officer  of  the  council, 
but  one  of  the  body  elected  by  the  members  of  the  council, 
and  that  the 'mayor  as  such  is  not  a member  of  the  council. 
The  commencement  of  the  135th  section  alone  might,  on  a 
strained  construction,  give  rise  to  this  argument;  but  the 
66th  section,  No.  2,  of  the  statute,  says, “ The  council  of  every 
town  shall  consist  of  the  mayor,  who  shall  be  the  head  there- 
of, and  of  three  councillors  for  every  ward,  and  if  the  town 
has  not  withdrawn  from  the  judisdiction  of  the  council  of 
the  county  in  which  it  lies,  one  of  the  councillors  of  the  town 
shall  be  elected  by  the  council  to  be  reeve  of  the  town.”  This, 
I think,  plainly  shews  that  the  mayor  for  the  purposes  of 
electing  the  reeve  must  be  a member  of  the  council;  and,  if 
so,  then  defendant  was  not  elected  by  a maj  ority  of  votes,  nor 
by  the  casting  vote  of  the  presiding  officer,  the  mayor.  On 
the  whole,  I am  clearly  of  opinion  that  judgment  should  be 
against  the  defendant  with  costs. 
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Haskins  y.  Cannon  and  Leech. 


Ejectment  against  tenants — Appearance  by  landlord — Non-appearance  by 
tenant — Judgment  by  default  against  them. 


In  ejectment  against  A.  & B.,  both  were  served  with  the  summons, 
and  before  the  time  for  appearance  had  expired,  one  L.  was 
allowed  to  come  in  and  defend  as  landlord,  by  judge’s  order, 
which  did  not  express  whether  he  wTas  to  defend  in  place  of  A.  & 
B.  or  with  them,  nor  did  this  appear  from  his  appearance  or 
notice.  They  did  not  appear,  and  judgment  was  signed  against 
them  by  default.  The  issue  with  L.  was  carried  down  and  tried, 
and  a verdict  rendered  for  the  plaintiff,  on  which  judgment  was 
entered,  and  costs  taxed  against  L.  only,  and  a writ  of  possession 
issued  against  the  three. 

Held,  that  the  plaintiff  was  entitled  to  enter  the  judgment  against 
A.  & B.,  and  that  his  proceedings  were  regular. 

[Queen’s  Bench,  E.  T.,  22  Vic.,  1859.] 

Richards,  Q.C.,  obtained  a rule  upon  the  plaintiff,  to  shew 
canse  why  the  judgment  by  default  signed  for  want  of  appear- 
ance should  not  he  set  aside  for  irregularity,  on  the  ground 
that  before  it  was  signed,  one  Francis  Leclde  had  appeared 
by  leave  of  a judge,  allowing  Rim  to  defend  for  the  whole  of 
the  premises  sought  to  be  recovered,  and  that  the  plaintiff 
had,  therefore,  no  right  to  sign  judgment;  or  on  the  ground 
that  another  person  than  the  two  defendants  named  in  the 
writ  having  been  allowed  to  appear  and  defend,  such  person 
was  substituted  for  the  defendants  named  in  the  writ,  and  no 
further  proceedings  ought  to  have  been  taken  against  those 
named  in  the  writ. 

On  the  14th  of  August,  1858,  a summons  was  issued  in 
this  case,  against  Cannon  and  Leech,  as  defendants,  which 
was  afterwards  served  upon  them. 

On  the  20th  of  August,  Leckie  was  allowed  to  come  in 
and  defend  as  landlord,  under  the  225th  section  of  the  C.  L. 
P.  Act  of  1856.  He  entered  appearance  as  landlord,  by  his 
attorney,  and  on  the  same  day  notice  was  given  to  the  plain- 
tiff’s attorney,  that  Leckie  “ appeared  and  defended  the 
action,  as  landlord  of  the  premises 'mentioned  in  the  writ 
issued  or  served  in  the  cause.” 

The  judge’s  order,  admitting  Leckie  to  defend,  directed 
“ that  he  be  allowed  to  appear  and  defend  the  action,  pur- 
suant to  the  225th  section  of  the  Common  Law  Procedure 
Act  of  1856.” 
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It  was  not  expressed  in  the  order,  or  in  the  appearance  or 
notice,  whether  Leckie  was  to  defend  or  did  defend  in  the 
place  of  the  defendants  who  had  been  served,  or  together 
with  them. 

On  the  15th  of  September,  1858,  judgment  by  default  was 
signed  against  Cannon  and  Leech,  who  were  named  in  the 
writ,  and  had  been  served,  hut  did  not  appear. 

An  issue  was  made  up  between  the  plaintiff  and  defendant 
Leckie,  on  the  23rd  of  September,  on  which  was  entered  that 
judgment  had  been  signed  by  default  against  Cannon  and 
Leech. 

At  the  assizes  following,  a verdict  was  entered  for  the 
plaintiff  against  Leckie,  with  one  shilling  damages-. 

The  judgment  was  thereon  entered,  and  costs  taxed  at 
£25  4s.  4d.,  exclusive  of  any  costs  as  against  Cannon  and 
Leech,  against  whom  no  costs  had  yet  been  taxed. 

In  fact,  Leckie  had  before  the  action  assigned  the  estate 
to  two  other  persons,  and  he  was  sworn  to  he  insolvent. 

In  November,  1858,  an  action  for  mesne  profits  was  com- 
menced against  the  three  defendants,  who  had  been  all  served 
with  process. 

On  the  part  of  the  plaintiff,  it  was  sworn  that  Cannon  had 
acted  in  concert  with  Leckie,  being  his  brother-in-law,  and 
had  assisted  in  removing  property  from  the  premises,  under 
his  direction. 

A writ  of  possession  issued  on  the  judgment  by  default 
against  Cannon  and  Leech,  was  placed  in  the  sheriff’s  hands 
in  November  last,  and  he  ejected  them  from  the  premises, 
and  put  the  plaintiff  in  possession. 

Cannon  made  oath  that  he  did  not  claim  possession  when 
he  was  served;  hut  disclaimed,  and  gave  notice  of  the  service 
to  Leckie:  that  he  afterwards  understood  that  Leckie  was 
substituted  as  defendant  for  him  and  Leech:  that  he  had 
defended  the  action;  and  that  he.  Cannon,  need  do  nothing 
further;  and  that  he  heard  nothing  further  of  the  suit  till 
the  19th  of  January,  when  he  found  that  judgment  had  been 
signed  against  him. 

Cannon  and  Leech  had  been  for  some  time  tenants  of 
Leckie,  and  were  living  on  the  land  as  such  when  they  were 
served. 
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The  judgment  signed  on  the  15th  September,  against 
Cannon  and  Leech,  for  want  of  appearance,  was  signed  as 
final  judgment,  a suggestion  being  entered  on  the  roll  of  the 
appearance  entered  by  Leckie,  and  of  the  order  allowing  him 
to  defend. 

The  cause  was  carried  down  to  trial  against  Leckie,  en- 
titled as  against  Cannon  and  Leech,  defendants,  and  against 
Thomas  Leckie,  who  defended  as  landlord. 

In  the  entry  of  the  final  judgment  against  Leckie,  upon 
the  verdict  against  him,  no  mention  was  made  in  the  award 
of  judgment  of  the  two  other  defendants.  Costs  were  taxed 
against  Leckie,  and  in  the  judgment  roll,  a writ  of  hah.  fac. 
and  fi.  fa.  was  prayed  against  Leckie,  and  a writ  of  hah.  fac. 
against  Cannon  and  Leech. 

Eeade,  Q.C.,  shewed  cause,  and  cited  Thompson  v.  Tom- 
kinson,  11  Ex.  442;  Butler  v.  Meredith,  lb.,  85,  96;  C.  L. 
P.  A.  sec.  225. 

Richards,  Q.C.,  contra,  cited  C.  L.  P.  A.  secs.  231,  258-9; 
Wilkinson  v.  Kirby,  15  C.  B.  430. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

The  landlord  always  might  have  been,  and  may  still  he 
admitted  to  defend,  either  with  the  tenant  in  possession,  who- 
has  been  served,  or  instead  of  him,  if  the  court  in  its  discre- 
tion shall  so  order.  Here  the  order  does  not  specify  that 
the  landlord  is  understood  to  defend  instead  of  the  tenants, 
and  we  think  we  are  therefore  to  Infer  that  it  was  not  the- 
intention  of  the  order  that  if  he  appeared,  it  was  to  be  in  the 
place  of  the  tenants  in  possession,  who  had  been  personally 
served  with  process.  They  would  be  entitled  to  appear  if 
they  thought  fit,  and  they  might  have  an  object  in  defending,, 
for  they  might  have  a desire  to  maintain  their  possession. 
They  might  not  put  implicit  confidence  in  their  landlord’s 
good  faith  or  diligence,  and  they  might  possibly,  by  reason 
of  something  that  had  passed  between  themselves  and  the- 
plaintiff,  be  in  a situation  to  urge  successfully  a defence 
against  him  which  their  landlord  could  not  urge.  When  the 
learned  judge  was  making  the  order,  he  might  not  know, 
and  there  is  nothing  to  show:  that  he  did  know,  Uvhether 
the  tenants  intended  to  appear  within  the  sixteen  days  or 
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not;  and  we  see  no  ground  on  which  we  should  imagine  an 
intention  to  exclude  them  by  the  order,  when  they  had  been 
served  with  process,  and  it  is  not  expressed  in  the  judge’s 
order  that  the  landlord  was  to  appear  and  defend  in  their 
stead. 

But  though  the  defendants,  for  any  thing  that  the  order 
imports,  might  have  appeared  to  the  action,  they  did  not, 
though  the  landlord  did,  and  the  consequence  has  been  that 
the  plaintiff  signed  judgment  by  default  against  the  tenants 
for  want  of  appearance,  and  proceeded  to  trial  against  the  de- 
fendant, who  did  appear.  We  do  not  see  any  thing  wrong  in 
that.  The  same  course  would  have  been  taken,  we  conceive, 
if  one  of  the  tenants  served  had  appeared  and  the  other  had 
not.  The  object  is  to  obtain  a judgment  that  shall  show  the 
right  to  dispossess  both,  and  to  have  a writ  of  hab.  fac.,  that 
the  sheriff  may  properly  execute  as  against  both.  There  is  a 
form  in  the  last  edition  of  Chitty’s  Forms,  p.  546-7,  suited  to 
such  a case,  which  shows  that  judgment  would  be  taken 
against  the  tenant  not  appearing,  and  the  cause  taken  to 
trial  against  the  other,  and  it  does  not  strike  us  that  there 
is  any  thing  incongruous,  or  unjust,  or  inconvenient  in  this 
proceeding,  or  in  the  Common  Law  Procedure  Act,  that  seems 
to  make  it  irregular  or  improper,  or  would  warrant  a plaintiff 
in  proceeding  otherwise. 

In  White  v.  Cocklin,  in  this  Court  (2  Prac.  Bep.  249),  we 
determined  that  a plaintiff  in  ejectment  obtaining  judgment 
by  default  cannot  tax  costs  against  the  defendant,  and  recover 
them  by  the  judgment,  and  in  England  that  is  held  to  be 
the  effect  of  the  ejectment  clauses  in  the  Common  Law 
Procedure  Act,  which,  as  concerns  this  matter,  are  the  same 
as  ours.  The  subject  is  fully  discussed  in  Mr.  Gray’s  Trea- 
tise on  Costs,  chapter  15;  but  that  is  not  because  the 
defendant  in  such  case  is  not  liable  to  the  costs,  but  be- 
cause it  is  held  that  the  only  remedy  open  is  through  an 
action  for  mesne  profits.  Where  a person  in  actual  posses- 
sion has  been  served,  as  in  this  case,  and  does  not  intend  to 
appear,  having  no  right  to  possession  on  his  own  account,  or 
not  caring  to  vindicate  it,  it  seems  to  us  that  he  ought  to 
have  some  way  open  to  him  of  saving  himself  from  the  costs 
of  any  further  proceedings  by  being  allowed  to  disclaim  in 
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form,  and  giving  notice  that  he  has  gone  ont  of  possession, 
so  as  to  show  the  plaintiff  plainly  that  he  is  under  no  neces- 
sity of  proceeding  further  against  him.  The  Common  Law 
Procedure  Act  does  not  contain  any  provision  on  the  point, 
except  in  the  clauses  257-8-9,  which  enable  any  defendant  to 
confess  the  action,  so  far  as  he  is  concerned,  and  thereby  give 
the  plaintiff  power  to  enter  judgment  against  him,  which  will 
save  such  defendant  from  further  costs. 

It  is  true  that  the  231st  section  of  the  Common  Law  Pro- 
cedure Act  of  1856  enacts  that  in  case  no  appearance  shall  be 
entered  within  the  time  appointed,  the  plaintiff  shall  be  at 
liberty  to  sign  judgment,  and  it  has  been  argued  that  where, 
as  in  this  case,  there  has  been  appearance  entered  by  a person 
admitted  to  defend,  it  cannot  be  said  that  no  appearance  has 
been  entered,  although  the  defendants  served  as  tenants  in 
possession  have  not  appeared;  and  that,  consequently,  follow- 
ing the  letter  of  this  clause,  there  is  no  authority  given  by  it 
to  sign  judgment  by  default,  even  as  against  those  who  did 
not  appear.  We  do  not  take  that  to  be  the  proper  construction 
of  the  clause,  but  rather  that  in  the  case  of  several  defen- 
dants, the  plaintiff  is  to  sign  judgment  for  the  whole  premises 
against  any  of  the  defendants  who  have  entered  no  appearT 
a nee;  or  that  against  any  defendant  whose  defence  has  been 
limited  by  himself  to  a portion  of  the  premises,  the  plaintiff 
may  sign  judgment  by  default  for  the  rest.  By  thus  proceed- 
ing, there  is  a consistency  and  completeness  in  the  record, 
and  we  see  no  injustice  to  any  defendant  from  which  he 
might  not  have  saved  himself  by  confessing  judgment,  or  by 
taking  care  to  have  it  understood  that  the  landlord  has  been 
admitted  to  defend  in  his  stead,  and  not  to  defend  with  him. 
In  case  of  an  action  for  mesne  profits  against  the  defendant 
making  default,  the  plaintiff  would  recover,  we  suppose,  no 
more  costs  than  have  been  occasioned  by  the  proceedings  of 
such  party.  He  must  have  paid  those,  if  he  had  confessed 
the  action:  and  as  to  the  trial,  the  costs  attending  that  can 
only  be  charged  against  the  party  who  is  concerned  with  the 
plaintiff  in  trying  that  issue. 

We  think  the  rule  should  be  discharged. 

Rule  discharged. 
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Alden  y.  Boomer  and  Hutchison  — The  Corporation 
of  Guelph,  Garnishees. 

Garnishment — Assignment  of  contract — Judgment  recovered  6 y assignee-  in 

assignor's  name — Right  to  attach  under  judgment  against  assignee. 

N.  had  a contract  with  the  Corporation  of  Guelph,  to  do  certain 
work,  the  defendants  being  his  sureties.  After  completing  a por- 
tion, he  gave  up,  and  assigned  to  defendants  all  his  intei'est  in  the 
contract,  giving  them  power  to  finish  the  work  and  receive  pay- 
ment, and  directing  the  moneys  to  be  applied  towards  indemnify- 
ing themselves  and  completing  the  work,  and  the  residue  to  be 
paid  to  him.  N.  afterwards  left  the  country,  and  they  went  on 
and  finished  the  job.  The  plaintiff,  who  had  been  N.’s  foreman, 
and  continued  with  defendants,  recovered  judgment  against  them 
for  his  services,  and  the  defendants,  having  sued  the  corporation 
in  N.’s  name,  on  the  contract,  obtained  an  award  against  them. 
Held,  Burns,  J.,  dissenting,  that  the  plaintiff  might  attach  the 
moneys  which  defendants  as  assignees  of  N.,  were  entitled  to 
receive  from  the  corporation. 

[Queen’s  Bench,  T.  T.,  1859.] 

A summons  was  granted  in  this  case,  on  the  29th  of  June, 
by  Richards,  J.,  to  shew  cause  why  the  execution  against 
the  garnishees  issued  under  an  order  of  Burns,  J.,  on  the 
26th  of  May,  should  not  be  set  aside,  on  such  terms  as  to 
costs  as  to  the  judge  should  seem  tit,  because  the  execution 
was  issued  prematurely,  and  against  the  terms  of  the  said 
order;  or  why  all  proceedings  under  the  said  order  should 
not  be  stayed  till  the  fourth  day  of  the  next  term,  on  the 
ground  that  the  order  was  improperly  granted,  the  debt 
attached  not  being  garnishable. 

The  Corporation  of  Guelph  had  given  a contract  to  one 
Netting,  to  do  certain  work  for  them.  The  defendants  were 
his  sureties.  He  went  a certain  length,  and  then  ceased  to 
go  on  with  the  work,  and  in  consequence  the  defendants, 
his  sureties,  by  arrangement  with  the  corporation  and  with 
Netting,  took  an  assignment  of  the  contract  from  Netting, 
and  went  on  and  finished  his  work. 

The  plaintiff  had  been  Netting’s  foreman,  and  continued 
foreman  under  the  defendants  after  they  took  up  the  work, 
and  the  judgment  he  had  obtained  against  the  defendants 
was  for  his  services.  The  amount  of  the  judgment,  including 
costs,  was  about  £90. 

The  plaintiff  sued  the  corporation  in  Netting’s  name,  upon 
the  contract,  for  a balance  claimed  to  be  due  for  the  work, 
and  that  suit  had  been  referred  to  arbitration,  and  an  award 
was  made,  which  had  not  yet  been  published,  or  the  contents 
22  Pbac.  2. 
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known,  because  the  arbitrators  retained  it  till  they  were  paid 
their  charge,  £10. 

An  order  upon  the  garnishees  to  pay  the  amount  of  the 
judgment  recovered  by  Alden,  was  made,  with  a reservation, 
expressed  in  the  order  of  Mr.  Justice  Burns,  that  it  was 
not  to  be  made  use  of  till  the  amount  due  according  to  the 
award  should  be  ascertained.  It  was  sworn  that  the  corpora- 
tion admitted  £350  to  be  due,  but  the  plaintiffs,  in  the  suit 
against  them,  claimed  more,  and  on  that  account  the  action 
was  resisted,  and  the  reference  to  arbitration  took  place. 
Mr.  Justice  Richards’  summons,  to  shew  cause  why  the  order 
of  Mr.  Justice  Burns,  and  the  execution  issued  under  it, 
should  not  be  set  aside,  came  before  the  Chief  Justice  of  this 
court  to  be  decided  upon.  He  declined  to  dispose  of  the 
application  until  it  should  be  known  what  award  the  arbitra- 
tors had  made.  It  was  afterwards  stated,  and  not  denied, 
that  the  arbitrators  had  awarded  in  the  suit  of  Netting 
against  the  Corporation  of  Guelph,  exactly  the  sum  which 
the  corporation  had  offered  to  pay  him  and  no  more.  This, 
with  interest,  amounted  to  £394  13s.  6d.,  for  which  sum 
judgment  in  that  action  had  been  actually  entered,  so  that 
there  was  then  no  longer  a question  that  the  corporation 
owed  a much  larger  sum  on  their  contract  than  was  neces- 
sary for  paying  this  judgment  creditor,  Alden,  his  debt 
against  Boomer  and  Hutchison,  for  the  services  mentioned; 
and  it  was  sworn  that  a fi.  fa.  had  issued  against  the  goods 
of  th'e  corporation,  to  make  the  amount.  That  being  so,  it 
appeared  to  the  learned  Chief  Justice,  that  nothing  more 
could  be  necessary  than  for  Boomer  and  Hutchison  to  show 
their  right  to  the  proceeds  of  the  execution,  by  exhibiting  the 
assignment  of  the  debt  made  to  them  by  Netting  before  he 
went  away,  and  that,  if  they  could  either  do  that,  or  procure 
an  order  from  Netting  on  the  sheriff,  or  on  the  corporation 
for  the  money,  they  could  have  no  difficulty  in  obtaining  it, 
and  paying  Alden’s  claim  against  them  out  of  it,  without 
pressing  this  application.  But  Netting,  it  was  said,  had  ab- 
sconded, and  it  was  not  known  where  he  was. 

The  plaintiff’s  attorney  swore  that  he  had  been  unable  to 
procure  the  assignment  (or  a copy  of  it)  made  by  Netting 
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to  Boomer  and  Hutchison,  of  his  contract  with  the  corpora- 
tion, and  of  his  demand  under  it. 

There  were  affidavits  made,  which  were  unanswered,  and 
which  stated  that  the  corporation  had  repeatedly  acknow- 
ledged " the  justice  of  Alden’s  claim  to  he  paid  his  debt 
against  Boomer  and  Hutchison  out  of  their  claim  against  the 
corporation.  Under  these  circumstances,  the  learned  Chief 
Justice  declined  to  interfere  with  the  order  which  Mr.  J ustice 
Burns  had  made,  hut  left  it  to  go  into  effect  after  it  had 
been  shewn  what  had  been  the  event  of  the  arbitration;  and 
he  told  the  counsel  for  the  corporation  that  he  might  apply 
in  term  if  he  thought  proper,  though  such  an  application 
would  seem  to  be  inconsistent  with  their  former  conduct  and 
professions,  as  sworn  to  by  Mr.  Lemon,  the  plaintiffs  attor- 
ney, which  encouraged  the  plaintiff,  it  was  said,  to  make  this 
application. 

Further  proceedings  upon  the  execution  which  had  issued 
under  the  order  of  Mr.  Justice  Burns  against  the  garni- 
shees and  also  upon  an  execution  which  had  issued  upon 
the  judgment  that  has  been  entered  up  on  the  award  made 
in  the  case  of  Netting  against  the  Corporation  of  Guelph,  the 
garnishees  (both  which  executions  were  directed  to  the  sheriff 
of  the  county  of  Wellington),  were  ordered  to  be  stayed  till 
the  fifth  day  of  fhis  term,  that  the  court  might  be  moved  to 
rescind  the  order  of  Mr.  Justice  Burns. 

N.  Kingsmill,  for  the  garnishees,  obtained  a rule  nisi  call- 
ing upon  the  plaintiff,  Alden,  and  the  defendants,  Boomer 
and  Hutchison,  and  upon  George  Netting,  to  shew  cause  why 
the  judge’s  order  of  the  26th  of  May,  1859,  should  not  be 
rescinded,  and  the  execution  issued  under  it,  and  all  the  pro- 
ceedings upon  it,  on  the  ground  that  the  debt  or  claim  was 
not  one  that  could  be  legally  attached;  or  because  the  execu- 
tion was  issued  prematurely,  and  contrary  to  the  terms  of  the 
order,  that  is,  before  the  award  had  been  made  settling  the 
amount  due  to  Netting;  or  why  the  garnishees  should  not  pay 
over  the  amount  of  the  judgment  recovered  by  the  plaintiff 
Alden,  against  the  defendants,  Boomer  and  Hutchison,  to  the 
said  plaintiff,  and  pay  whatever  balance  might  be  remaining 
on  the  judgment  recovered  by  Netting  against  them,  to 
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Netting  or  his  attorney,  on  the  grounds  that  there  was  now  in 
the  hands  of  the  sheriff  of  Wellington,  an  execution  endorsed 
to  levy  the  full  amount  of  the  latter  judgment;  and  also  an 
execution  issued  under  the  garnishee  order  endorsed  to  levy 
the  full  amount  of  the  judgment  obtained  in  this  cause;  and 
that  in  the  meantime  all  proceedings  he  stayed. 

Upon  the  return  of  the  rule  nisi  the  assignment  was  for 
the  first  time  produced,  which  Netting  made  to  these  defen- 
dants on  the  11th  of  September,  1857,  and  which  was  spoken 
of  in  many  of  the  affidavits,  but  had  never  been  before 
shewn,  nor  its  contents  particularly  stated.  It  recited  that 
Netting  had  contracted  with  the  Corporation  of  Guelph  to  do 
certain  work  to  their  town  hall  and  market  house,  and  that 
these  defendants  were  the  sureties  for  his  performance  of  the 
work;  that  he  had  made  a promissory  note  to  the  defendant 
Hutchison  for  £250,  due  in  October,  1857,  which  Hutchison 
endorsed  for  Netting’s  accommodation,  who  had  discounted 
it;  that  Netting  was  indebted  to  Hutchison  in  £50  for  cash 
lent;  and  that;  Netting  was  or  might  be  unable  to  complete  his 
contract  with  the  corporation;  and  Netting  covenanted  that 
he  would  indemnify  them  as  his  sureties  from  all  damages  by 
reason  of  any  failure  on  his  part  in  his  contract,  and  that 
they  might  complete  any  work  which  he  might  leave  undone. 
And  Netting  thereby  assigned  to  them  “ all  moneys  then  pay- 
able, or  thereafter  to  become  payable  in  any  manner  to  him, 
for  or  in  respect  of  the  said  work, , whether  then  done,  or 
thereafter  to  be  done,  and  the  said  contract  in  respect  there- 
of; with  full  power  thereby  by  him  granted  to  the  said  (the 
defendants')  in  the  name  of  him,  Netting,  to  demand,  sue  for, 
recover  and  receive  the  same,  and  every  part  thereof;  and 
to  give  discharges  and  acquittances;  and  to  refer  to  arbi- 
tration any  dispute  that  might  arise  in  regard  to  the  pay- 
ment on  the  contract.”  It  was  provided  also  by  this  assign- 
ment that  all  moneys  that  the  assignees, might  receive  should 
be  applied  towards  indemnifying  them  against  all  costs,  dam- 
ages, and  expense  which  they  might  sustain,  or  be  liable 
for,  in  consequence  of  Netting’s  failure  in  his  contract ; and 
that  the  said  moneys  should  be  applied  also,  if  possible,  to- 
wards the  completion  and  performance  of  the  said  work,  so 
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far  as  it  might  be  left  undone  by  Netting,  and  the  residue 
towards  taking  up  the  promissory  note,  and  paying  the 
money  recited  to  have  been  left  to  Hutchison;  and  the  sur- 
plus, if  any,  to  Netting  or  his  assigns.  This  assignment 
was  execuled  by  the  three  parties. 

On  the  11th  of  September,  1857,  Boomer  and  Hutchison 
served  a notice  in  writing  on  the  treasurer  of  the  town  of 
Guelph,  that  this  assignment  had  been  made  to  them,  and 
that  it  extended  to  all  moneys  accruing  or  to  accrue  to  Net- 
ting upon  the  contract,  “ and  that  the  corporation  were  to 
pay  no  moneys  thereafter  to  any  person  on  account  of  the 
said  contract  without  their  written  order.” 

J.  Paterson  appeared  for  the  garnishees.  Boomer  for  de- 
fendants. 

Robinson,  C.  J. — In  the  case  of  Caila  v.  Elgood  (2  D.  & 
R.  193)  it  was  held  to  be  no  ground  for  resisting  an  attach- 
ment for  not  performing  an  award  that  the  debt  under  the 
award  had  been  attached  under  a process  of  foreign  attach- 
ment from  the  sheriffs  court  of  the  city  of  London,  at  the 
instance  of  a creditor  of  the  person  against  whom  the  award 
was.  But  that  was  because  the  Court  of  King’s  Bench  held 
that  a judgment  of  their  court  could  not  be  interfered  with 
by  a process  from  the  sheriff’s  court,  and  that  the  award 
under  a submission  which  had  been  made  a rule  of  their 
court,  was  in  effect  the  same  as  if  judgment  had  been  pro- 
nounced in  favour  of  the  plaintiff  by  the  court  itself. 

No  such  difficulty  exists  here,  where  the  attachment  of 
the  debt  due  by  the  garnishees  takes  place  under  the  Common 
Law  Procedure  Act,  by  the  authority  of  the  superior  court 
itself. 

One  of  my  brothers,  I believe,  thinks  that  it  is  clear  this 
rule  should  be  discharged,  and  though  I cannot  say  that  I 
think  the  case  altogether  free  from  ground  for  doubt,  yet  I 
incline  to  the  same  opinion.  It  is  true  that  in  point  of  tech- 
nical form,  the  award  being  against  the  corporation,  directing 
them  to  pay  a certain  sum,  not  to  Boomer  and  Hutchison,  but 
to  Netting,  it  is  to  Netting  that  the 'sum  awarded  is  in  strict- 
ness of  law  due,  and  not  to  Boomer  and  Hutchison;  but  the 
assignment  executed  by  Netting  in  their  favour  makes  the 
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debt  substantially  and  in  fact  a debt  to  them,  and  they  have 
power  to  sue  for  it  in  his  name.  He  cannot  prevent  their 
recovering  it,  and  he  would  not  be  suffered  to  recover  the 
debt  himself,  even  in  a court  of  law. 

It  is  true  also  that  a great  part  of  the  sum  awarded,  which 
is  nearly  four  times  larger  than  is  necessary  for  discharging 
this  plaintiffs  judgment,  was  for  money  really  earned  by 
Boomer  and  Hutchison  themselves,  after  they  took  up  the 
contract  which  Netting  had  abandoned;  and  there  is  now  no 
longer  any  question  as  to  the  amount  of  the  award. 

The  sheriff,  it  is  shewn,  has  now  actually  in  his  hands 
executions  against  the  garnishees,  both  upon  Netting’s  judg- 
ment against  them,  and  also  on  the  order  of  Mr.  Justice 
Burns,  made  under  the  attachment  clauses  in  the  Common 
Law  Procedure  Act;  but  that  does  not  seem  to  create  any 
difficulty.  The  sheriff  will  know,  from  the  manner  in  which 
this  rule  has  been  disposed  of,  (of  which  notice  must  be  at 
once  given  to  him  by  Alden’s  attorney,)  in  what  way  he  is  to 
apply  the  moneys  made  under  the  executions,  or  either  of 
them.  Any  balance  in  his  hands  above  what  will  be  neces- 
sary for  satisfying  this  plaintiff’s  execution  must  of  course  be 
paid  over  to  Netting,  or  to  his  assignees,  Boomer  and  Hut- 
chison, as  the  sheriff  may  be  advised.  On  the  whole,  consid- 
ering that  Netting  has  left  the  country  after  making  the 
assignment,  leaving  his  sureties  to  complete  the  work  at  their 
own  expense,  and  that  no  cause  was  shewn  by  the  garnishees 
against  making  the  order,  I think  we  may  well  decline  to 
interfere  by  setting  it  aside.  And  it  is  material  to  remark 
that,  following  what  has  been  decided  in  England,  we  have 
always  declined  to  attach  debts  due  by  a garnishee  when  it 
appears  that  the  judgment  debtor  with  whom  the  debt  had 
been  contracted  had  assigned  it  to  some  third  party.  If 
attention  can  be  paid  to  the  assignment  of  a chose  in  action 
for  the  purpose  of  protecting  the  person  beneficially  inter- 
ested in  the  debt,  it  would  seem  reasonably  to  follow  that 
the  court  might  also  recognize  an  assignment  in  order  to  give 
to  an  execution  plaintiff  satisfaction  out  of  a demand  held  by 
his  debtor  by  assignment  from  the  original  creditor,  which 
demand  the  debtor  is  clearly  at  liberty  to  enforce  by  an 
action  brought  in  the  name  of  such  creditor. 
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McLean,  J. — I concur  in  the  opinion  expressed  by  the 
learned  Chief  Justice,  that  the  rule  obtained  to  shew  cause 
why  the  order  or  Mr.  Justice  Burns  should  not  be  rescinded 
must  be  discharged.  There  is  undoubtedly  a sum  of  money 
in  the  hands  of  the  town  council  which  the  defendants  are 
entitled  to  receive  to  their  own  use,  though  payable  nominally 
to  one  Netting,  for  whom  the  defendants  were  sureties  as  to 
the  performance  of  a contract  entered  into  by  him  in  the 
building  of  a market  house  in  Guelph.  That  contract,  and 
all  moneys  arising  upon  it,  were  transferred  by  deed  by 
Netting  to  the  defendants,  and  they  have  full  power  to  receive 
all  moneys  and  to  grant  discharges  for  the  same.  The  defen- 
dants were  entitled  to  receive,  and  being  recognized  by  the 
town  council  as  the  parties  to  whom  the  moneys  remaining 
due  on  the  contract  are  payable,  I think  must  be  regarded  as 
the  owners  of  the  money;  and  if  any  attempt  were  made  by 
a creditor  of  Netting  to  attach  the  money  in  the  hands  of  the 
council,  and  to  make  them  liable  as  garnishees,  there  is  no 
doubt  that  the  attempt  would  fail  on  the  defendants’  shewing 
that  the  amount  had  been  previously  assigned  to  them;  and 
the  court,  under  such  circumstances,  would  restrain  Netting 
from  receiving  the  money,  or  discharging  the  payment,  or 
dealing  with  it  in  any  way  inconsistent  with  his  assignment 
to  the  defendants.  Under  these  circumstances,  and  the  town 
council  of  Guelph  having  to  some  extent  acquiesced  in  the 
order  upon  them  to  pay  out  of  the  defendants’  money  in  their 
hands  the  amount  of  the  plaintiff’s  execution  against  the 
defendants,  I think  the  order  should  not  be  rescinded,  but 
that  the  plaintiff  should  be  at  liberty  to  proceed  to  collect  the 
amount  due  to  him.  There  can  be  no  difficulty  in  setting 
off  that  amount,  and  obtaining  credit  for  it  on  the  judgment 
against  them  in  the  name  of  Netting,  but  subject  to  the 
entire  control  of  the  defendants.  The  defendants  will  have 
the  amount  applied  to  their  use  in  the  payment  of  judgment 
against  them,  and  being  for  work  actually  done  by  the  plain- 
tiff in  carrying  out  Netting’s  contract  by  the  defendants,  the 
application  of  the  money  comes  strictly  within  the  terms  of 
the  assignment,  and  could  not  possibly  be  subject  to  any 
objection  on  the  part  of  Netting. 
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Burns,  J. — It  is  no  more  than  just  that  this  plaintiff 
should  be  paid  out  of  the  moneys  which  the  garnishees  owe 
upon  the  judgment  now  standing  in  the  name  of  Netting 
against  them,  but  after  seeing  and  hearing  all  I can  find 
upon  the  subject,  I am  forced  to  the  conclusion  that  we  can 
not  sustain  the  order  to  attach  the  debt.  Netting,  by  his 
assignment  to  Boomer  and  Hutchison,  has  constituted  them 
trustees  of  such  moneys  as  the  corporation  of  Guelph  owed 
to  Netting,  and  also  enabled  them  to  finish  Netting’s  contract 
and  receive  payment.  They  are  accountable  to  Netting  for 
the  fulfilment  of  the  trust,  and  therefore  the  money  they  will 
receive  from  the  corporation  of  Guelph  is  not  their  own 
individual  money,  but  trust  money  for  Netting’s  benefit. 
It  is  true  that  it  appears  this  plaintiff  did  the  work  for  these 
defendants  to  fulfil  the  very  contract  spoken  of,  but  then 
that  judgment  and  the  plaintiff’s  demand  are  legally  against 
Boomer  and  Hutchison,  and  Netting  does  not  appear  to  be 
liable  to  him,  or  to  have  any  thing  to  do  with  the  matter  in 
a legal  point  of  view.  The  question  therefore  is,  whether 
trust  moneys  which  shall  come  to  the  hands  of  Boomer  and 
Hutchison  through  the  judgment  of  Netting  v.  The  Cor- 
poration of  Guelph  be  liable  to  be  attached  in  the  hands  of 
the  corporation  of  Guelph.  Though  it  may,  under  the  cir- 
cumstances, be  nothing  more  than  equitable  that  it  should 
be  so  applied,  yet  I can  find  no  authority  which  warrants  us 
in  issuing  an  execution  for  it  in  the  name  of  this  plaintiff 
against  the  corporation  of  Guelph.  It  does  not  seem  to  me 
that  the  effect  of  the  garnishment  clauses  of  the  Common 
Law  Procedure  Act  is  to  constitute  this  a court  of  enquiry 
to  deal  with  the  equitable  rights  of  the  parties.  If  Boomer 
and  Hutchison  could  have  maintained  an  action  at  law  against 
the  corporation  of  Guelph,  then  undoubtedly  we  might  have 
granted  what  the  plaintiff  seeks,  but  it  seems  to  be  conceded 
that  they  could  not  have  done  so.  In  fact  the  action  is  in 
Netting’s  name,  and  the  others  but  trustees  as  constituted  by 
the  assignment,  and  they  must  account  as  such  in  winding 
up  the  trust. 

I should  have  been  glad  to  have  given  the  plaintiff  the 
advantage  of  having  his  debt  paid  in  this  manner,  and  the 
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defendants  Boomer  and  Hutchison  would  be  perfectly  safe, 
I apprehend,  in  allowing  the  corporation  to  pay;  hut  when 
we  have  to  say  as  a legal  question  whether  a payment  by  the 
corporation,  without  the  concurrence  of  Boomer  and  Hutchi- 
son, would  discharge  them  in  respect  of  any  demand  which 
Netting  might  make  upon  his  judgment,  I am  compelled  to 
say  I think  it  would  not.  Have  we  then  any  power  upon 
Boomer  and  Hutchison  to  compel  them  to  assent  to  . such 
appropriation,  and  any  power  to  discharge  the  corporation 
of  Guelph  by  the  payment?  I do  not  see  that  we  have,  for 
Netting  is  no  party  to  these  proceedings,  and  I do  not  think 
We  can  take  his  assignment  to  Boomer  and  Hutchison  as  an 
assent  that  we  can  make  an  order  that  the  corporation  of 
Guelph  shall  pay,  for  he  may  dispute  the  judgment  which 
the  plaintiff  has  obtained  against  Boomer  and  Hutchison,  as 
being  a matter  that  he  is  liable  for.  It  is  said  to  be  other- 
wise, and  that  they  would  have  a right  to  charge  the  amount 
in  their  accounts  with  Netting,  and  perhaps  in  truth  that  is 
so,  but  in  our  compelling  the  corporation  of  Guelph  to  pay 
we  should  be  shutting  the  door  to  any  objection  that  Netting 
might  make. 

I think  the  order  for  payment  by  the  corporation  cannot 
be  sustained,  and  that  the  attaching  order  in  favour  of  the 
plaintiff  does  not  affect  the  demand  in  the  name  of  Netting 
v.  the  Corporation  of  Guelph.  The  plaintiffs  appropriate 
remedy,  it  seems  to  me,  is,  if  his  demand  is  a debt  in  truth 
against  Netting,  though  recovered  against  Boomer  and 
Hutchison,  and  which  should  be  paid  under  the  deed,  to  go 
into  a court  of  equity  to  have  it  so  paid.  Taking  the  demand 
as  we  have  it,  a legal  debt  due  from  Boomer  and  Hutchison, 
I do  not  see  that  we  have  power  to  take  money  which  we  see 
should  come  into  their  hands  for  the  purposes  of  the  deed 
under  a judgment  recovered  in  the  name  of  the  assignor,  and 
appropriate  it  to  pay  debts  of  the  assignees. 

Rule  discharged,  Burns,  J.,  dissenting. 
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Perrin  v.  Bowes. 

22  Vic.  ch.  96,  sec.  13 — Ca.  8a.  Committed  to  close  custody. 

Where  upon  application  to  commit  a defendant  to  gaol,  under  the  2‘> 
Vie.,  ch..  96,  sec.  13,  the  judge  ordered  a ca.  sa.  to  issue  instead, 
as  allowed  by  that  secTion,  and  the  defendant  thereupon  gave  bail 
to  the  limits.  Held,  that  he  could  not  again  be  committed  to  close 
custody  under  the  first  alternative  of  the  same  clause. 

[Practice  Court,  E.  T.,  1859.] 

This  was  an  application  to  commit  the  defendant  to  close 
custody,  under  the  following  circumstances: — on  the  2nd  of 
April,  1859,  the  plaintiff  obtained  an  order  from  the  Chief 
Justice  for  an  oral  examination  of  the  defendant,  under  the 
13th  section  of  22  Vic.,  ch.  96.  The  defendant  was  examined 
before  the  clerk  of  the  Crown,  in  pursuance  of  the  order, 
and  upon  that  examination  the  plaintiff  applied  to  commit 
the  defendant  to  close  custody,  under  the  provisions  of  the 
section  referred  to;  but,'  instead  of  making  an  order  for  the 
committal  of  the  defendant,  the  Chief  Justice  ordered  a capias 
ad  satisfaciendum  to  issue  under  the  second  alternative  men- 
tioned in  that  section.  The  writ  issued  on  the  9th  of  May, 
and  the  defendant  was  arrested  and  remained  in  custody,  as 
appeared  by  the  sheriff’s  return  to  the  writ,  until  the  10th  of 
May,  when  he  gave  bail  to  the  limits,  and  was  admitted 
thereto.  This  application  was  made  to  commit  the  defendant 
to  close  custody  upon  the  same  materials  which  the  chief 
justice  had  before  him  when  he  ordered  the  capias  ad  satis- 
faciendum to  issue,  instead  of  directing  a committal,  the 
plaintiff  contending  that  such  committal  might  he  made 
under  the  third  alternative  in  that  13th  section. 

Burns,  J. — It  is  by  no  means  an  easy  matter  to  arrive  at 
a correct  conclusion  on  all  the  various  statutes,  and  the  con- 
flicting provisions  in  them  in  respect  to  dealing  with  debtors 
in  custody  upon  writs  confining  them  to  the  limits.  This 
difficulty  arises  from  an  apparent  desire  at  one  time  in  the 
legislature  to  make  a law  in  ease  of  debtors,  and  then  again, 
thinking  they  had  gone,  perhaps,  too  far  in  some  points, 
they  have  either  repealed  some  particular  clause,  or  have 
enacted  something  more  favourable  to  the  creditor,  and  so 
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have  gone  on,  I may  say,  from  the  11th  Geo.  IV.,  ch.  3,  to 
the  present  time.  Now,  looking  at  the  provisions  of  the  13th 
section  of  22  Vic.,  ch.  96,  there  are  three  alternatives  pro- 
vided for:  first,  the  court  or  a judge  may  order  a debtor 
to  he  committed  for  any  time  not  exceeding  twelve  months; 
secondly,  instead  of  taking  that  course,  the  court  or  judge 
may  order  a ca.  sa.  to  issue  upon  the  judgment,  the  effect  of 
which  is  either  to*  have  the  debtor  in  close  custody  upon  the 
writ,  or  that  he  shall  give  hail  to  the  sheriff  to  remain  upon 
the  limits;  or  thirdly,  in  case  the  debtor  enjoys  the  benefit 
of  the  limits,  the  court  or  judge  may  make  a rule  or  order 
for  such  debtor  being  committed  to  close  custody  under  the 
307th  section  of  the  Common  Law  Procedure  Act,  1856. 

I apprehend  the  taking  the  alternative  of  ordering  a ca. 
sa.  to  issue,  instead  of  committing  under  the  first  alternative 
mentioned  in  the  section,  prevents  a resort  hack  to  that  first 
provision  after  the  ca.  sa.  has  been  executed  and  the  defen- 
dant is  in  custody  upon  it;  and  then  in  such  case  the  third 
alternative  may  be  restored  to,  when  it  is  found  the  debtor, 
instead  of  being  in  close  custody  upon  the  ca.  sa.,  is  enjoying 
the  gaol  limits.  We  must,  therefore,  see  what  are  the  pro- 
visions of  the  307th  section  of  the  Common  Law  Procedure 
Act,  1856.  The  fourth  section  of  4 W.  IV.,  ch.  10,  enabled 
a plaintiff,  when  he  could  shew  the  court  or  a judge  that 
a debtor  in  execution  admitted  to  the  limits  had  at  his 
disposal  or  within  his  control  the  means  of  satisfying  the 
debt,  or  a considerable  portion  thereof,  to  apply  for  an  order 
to  commit  the  defendant  to  close  custody.  The  7th  clause 
of  the  same  act  enabled  a plaintiff  to  take  the  same  course  if 
the  defendant  did  not  account  for  his  real  and  personal 
estate,  debts  and  effects.  These  provisions  have  been  repealed 
by  the  Common  Law  Procedure  Act,  1856,  and  the  307ib 
section  only  provides  for  the  debtor  being  recommitted 
in  case  he  should  neglect  or  omit  to  answer  interrogataries 
which  may  be  administered  to  him  for  the  space  of  fifteen 
days. 

I see  no  provision  for  committing  a debtor  to  close  custody 
upon  the  writ  of  ca.  sa.,  because  his  answers  may  be  consl- 
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derod  unsatisfactory,  whether  such  answers  be  obtained  upon 
an  examination  of  the  defendant  before  the  writ  issued,  or 
upon  interrogatories  administered  to  him  while  enjoying  the’ 
benefits  of  the  limits  under  the  writ. 

The  rule  obtained  for  committing  to  close  custody  must,  I 
think,  be  discharged. 


The  Queen  y.  Benson — Connor,  Garnishee. 

Garnishment — Right  of  the  Graven  to  attach — Attorney’s:  lien. 

The  garnishee  clauses  of  the  Common  Law  Procedure  Act  do  not 
extend  to  the  Queen.  The  Crown  therefore  cannot  proceed  under 
them  to  attach  a debt. 

An  attorney’s  lien  for  costs  as  between  him  and  his  client,  the  judg- 
ment debtor,  will  not  be  allowed  to  stand  in  the  way  of  an  attach- 
ment. 

[Queen’s  Bench,  H.  T.,  1858.] 

Jellett,  in  Michaelmas  Term  last,  obtained  a rule  on  the 
Attorney-General  and  on  the  garnishee,  to  shew  cause  why 
an  attachment  order,  wdiich  had  been  made  in  this  cause  by 
a judge  in  chambers,  on  the  10th  of  October,  1857,  and  the 
order  made  on  the  summons  in  this  matter,  should  not  be 
rescinded,  and  the  judgment  debtor  be  allowed  to  proceed  in 
this  action  against  the  said  garnishee,  by  entering  judgment 
and  taking  execution: 

Or  why  the  attachment  order  should  not  be  rescinded,  and 
the  garnishee  be  directed  to  pay  over  to  the  attorney  of  the 
judgment  creditor  in  the  case  of  Benson  v.  Connor,  (in  the 
Common  Pleas,  the  balance  of  the  verdict  in  that  suit,  or  so 
much  as  might  be  necessary  for  satisfying  the  attorney's  lien 
on  the  verdict:  on  the  ground  that  before  the  application  for 
the  attachment  order  the  moneys  were  the  property  of  the 
attorney  by  purchase  from  Benson;  and  because  the  attorney 
of  Benson  had  a lien  for  his  costs  in  the  suit  against  Connor: 
and  because  the  Queen  cannot  attach  debts  under  the  Com- 
mon Law  Procedure  Act. 

The  learned  Chief  Justice  of  the  Queen’s  Bench  had  been 
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applied  to  in  chambers  to  rescind  on  similar  grounds  the 
attachment  order  made  by  the  judge  in  chambers,  hut  he 
declined,  and  referred  the  applicant  to  the  full  court. 

In  support  of  the  first  and  second  grounds,  affidavits  were 
filed,  which  it  is  not  material  to  set  out,  as  the  judgment 
does  not  proceed  upon  them. 

Read  shewed  cause,  and  cited  Hough  v.  Edwards,  2 Jur. 
K -S.  814. 

Jellett,  contra,  cited  Attorney-General  v.  Donaldson,  7 M. 
& W.  422;  Willion  v.  Berkley,  Plow.  236;  Hirsch  v.  Coates, 
18  C.  B.  757. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I continue  of  the  opinion  which  I formed  on  the  applica- 
tion made  to  me  in  chambers,  and  in  which  my  brothers  now 
concur,  that  the  garnishee  clauses  of  the  Common  Law'  Pro- 
cedure Act  do  not  extend  to  the  Queen:  that  is,  do  not 
include  the  Queen  under  the  term  “ creditors/’ . As  a general 
principle  the  King  is  not  included  in  an  act  of  parliament  by 
the  name  of  “ party/’  That  is  so  laid  down  by  Mr.  Justice 
Powell,  in  Tuchin’s  case,  (2  Ld  Raym.  1066),  and  though 
there  may  be  some  exceptions  to  the  application  of  this  prin- 
ciple, yet  we  think  the  case  before  us  is  not  an  exception, 
for,  in  the  first  place,  the  creditor  or  his  agent  is  required 
to  make  an  affidavit,  a provision  which  could  hardly  be 
meant  to  apply  to  the  Queen.  Then  in  the  subsequent  steps 
it  may  become  necessarjq  if  the  garnishee  should  resist  the 
payment  of  the  debt,  and  should  succeed  in  his  resistance, 
that  the  judgment  creditor  should  be  made  to  pay  costs,  and 
the  Queen  could  hardly,  we  think,  be  brought  under  such  a 
provision,  unless  the  legislature  so  expressed  themselves  as 
to  shew  that  to  be  the  intention.  Again,  the  Crown  already 
can  attach  debts  due  to  its  debtors,  and  therefore  does  not 
stand  in  need  of  such  enactments.  They  might  indeed  be 
found  rather  to  encumber  than  to  aid  the  remedy  which  the 
Crown  already  has. 
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We  think,  therefore,  that  the  attachment  order  granted  in 
chambers  mnst  be  rescinded.  If  it  were  not  for  the  reasons, 
we  have  given,  we  would  willingly  have  forborne  an  interfer- 
ence with  it;  for  the  attorney’s  lien  for  costs  as  between  him 
and  his  client  cannot  be  allowed  to  stand  in  the  way  of  the 
attachment  order,  or  prevent  its  being  fully  carried  out;  and 
on  all  that  appears  • before  us  we  should  not  have  been  dis- 
posed to  have  allowed  the  alleged  assignment  of  the  verdict, 
to  the  attorney  to  stand  in  the  way. 


Bank  of  Upper  Canada  v.  William  Wallace — David 
Adair,  Garnishee. 

Garnishment — Attorney's  lien — Assignment  of  judgment  to  attorney. 

An  order  having  been  made  on  a garnishee  to  pay  over  to  the  plain- 
tiff all  debts  due  by  him  to  defendant,  the  attorney  of  the  latter 
obtained  a summons  to  rescind  it  so  far  as  regarded  a judgment 
recovered  by  his  client  against  the  garnishee,  on  the  ground  that 
that  judgment  had  been  assigned  to  him  as  security  for  endorse- 
ments, and  that  he  had  a lien  on  it  for  general  professional  ser- 
vices. This  summons  was  served  only  on  the  judgment  creditor. 
Held,  that  the  lien  could  not  prevent  the  attachment;  and  that  all 
parties  must  have  notice  before  the  matter  could  be  reopened  on 
the  ground  of  the  assignment. 

[Chambers,  February,  1858.] 

On  the  2nd  of  January,  1858,  an  order  was  made  by  Mr. 
Justice  Hagarty,  attaching  the  debt  in  the  hands  of  the 
garnishee  due  to  the  debtor,  and  a summons  to  the  garnishee 
to  shew  cause  in  chambers  on  the  ninth  day  after  the  service 
why  he  should  not  pay  the  plaintiffs. 

On  the  8th  of  February  Mr.  Justice  Hagarty,  upon  the 
return  of  the  summons,  and  no  one  appearing  on  the  part  or 
the  garnishee,  made  an  order  for  payment  of  the  debt  due, 
or  so  much  thereof  as  would  satisfy  and  discharge  what 
remained  due  upon  the  judment  of  the  plaintiffs  against 
fhe  defendant. 

On  the  18th  of  February,  the  attorney  of  Wallace  obtained 
a summons  from  McLean,  J.,  to  rescind  the  order  of  the 
8th  of  February,  so  far  as  the  same  related  to  or  affected  a 
certain  judgment  recovered  by  Wallace  against  the  garnishee' 
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in  the  Common  Pleas,  on  the  20th  of  November,  1857,  for 
£98  18s.  4d.  damages,  and  £43  12s.  9d.  costs,  or  why  all 
proceedings  on  the  order  should  not  he  stayed  so  far  as 
the  same  affected  that  judgment.  This  summons  was  ob- 
tained on  an  affidavit  made  by  the  attorney  of  Wallace,  stat- 
ing that  Wallace  only  handed  him  the  original  summons  on 
or  about  the  30th  of  January,  and  as  he  received  no  instruc- 
tions from  Wallace  he  paid  no  attention,  and  in  fact  he  said 
he  was  not  aware  until  the  12th  of  February  that  cause  should 
be  shewn  against  it.  The  cause  he  had  to  shew  was,  that 
Wallace  was  indebted  to  him  in  £150  for  professional  ser- 
vices, and  also  that  he  became  liable  for  him  by  way  ©f 
accommodation  endorsements  to  the  extent  of  more  than 
£200,  and  to  secure  him  against  those  endorsements  Wal- 
lace assigned  the  judgment  to  him  due  from  the  garnishee. 
He  claimed  a lien  on  the  judgment  for  his  professional  ser- 
vices, and  also  under  the  assignment.  The  assignment  exe- 
cuted by  Wallace  was  annexed  to  the  affidavit,  and  bore  date 
the  11th  December,  1857,  but  there  was  no  affidavit  of  its 
execution  by  the  subscribing  witness.  The  instrument  put- 
ported  to  assign  the  judgment  in  consideration  of  £500,  due 
from  him  to  the  attorney. 

Burns,  J. — It  is  quite  clear,  according  to  the  decisions, 
that  an  attorney  has  no  general  lien  for  professional  services 
upon  a judgment  which  his  client  has  obtained,  so  as  to 
exclude  the  operation  of  the  garnishment  clauses  of  the 
Common  Law  Procedure  Act.  See  Hough  v.  Edwards  (1  H. 
& N.  171).  We  so  held  in  term  in  the  case  of  The  Queen 
v.  Benson  (a).  The  only  claim  which  can  be  advanced 
upon  the  judgment  is  that  founded  under  the  assignment, 
and  the  question  is,  whether  the  validity  of  the  assignment 
is  intended  to  be  disputed,  and  that  can  only  be  disputed  by 
the  garnishee  in  some  proceeding  against  him  under  the 
196th  and  197th  clauses  of  the  act.  The  right  of  the  judg- 
ment creditor  to  attach  the  debt  due  from  Adair  to  Wallace 
will  not  take  precedence  over  an  assignment  of  the  debt. 
See  Hirsch  v.  Coates,  18  C.  B.  757. 


(a)  Ante,  page  350. 
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The  order  in  this  case  was  that  the  garnishee  do  forthwith 
pay  the  judgment  creditor  the  debt  due,  or  in  default  thereof 
that  execution  do  issue.  It  was  made  upon  default  of  the 
garnishee  paying  into  court  the  amount  of  the  judgment, 
and  not  appearing  to*  oppose  the  summons  when  he  was 
called  on  to  shew  cause  why  he  should  not  pay.  The  order 
therefore  was  perfectly  regular,  and  all  that  remains  to  be 
said  is,  whether  the  matter  may  be  opened  upon  the  appli- 
cation of  the  person  to  whom  the  debt  has  been  assigned,  as 
standing  in  the  place  of  the  original  debtor.  I suppose  it 
may,  but  then  the  garnishee  ought  to  be  present  as  well, 
because  it  is  for  him  to  say  whether  he  disputes  paying  the 
amount  due  from  him  to  the  judgment  creditor.  He  may 
dispute  the  validity  of  the  assignment,  perhaps,  and  prefer 
paying  the  money  into  court;  or  he  may  say  he  will  pay  the 
assignee,  and  therefore  declines  to  pay  the  judgment  credi- 
tor, which  would  be  a good  answer  to  a writ  of  scire  facias. 
The  present  summons  has  only  been  served  upon  the  judg- 
ment creditor,  and  does  not  appear  to  have  been  served  upon 
the  garnishee.  I think  all  parties  must  have  notice  of  it. 
Therefore  I recommend  the  issuing  of  a new  summons,  and 
that  the  parties  be  properly  notified.  The  judgment  creditor 
may  perhaps  abandon  further  proceedings  to  enforce  the 
debt  against  the  garnishee,  if  the  debt  has  in  truth  been 
assigned  for  the  purposes  stated. 


In  re  Manley  and  Anderson  et  al. 

Award — Power  to  refdr  back — How  often  it  may  be  exercised — Evidence 
taken  without  notice  to  parties. 

Under  a submission  giving  power  to  the  court  to  refer  back  to  the 
arbitrators  the  matters  in  difference,  or  any  of  the  same,  upon  any 
application  that  might  be  made  to  set  aside  the  award.  Held,  that 
the  power  might  be  exercised  repeatedly  until  a valid  award  was 
made. 

The  arbitrators  on  a reference  back  having  taken  the  evidence  of 
professional  witnesses  without  giving  notice  to  the  defendants: 
Held,  that  such  notice  was  indispensable;  but  that  as  the  arbitra- 
tors seemed  to  have  acted  under  mistake,  and  not  from  a settled 
intention  to  do  injustice,  the  matter  should  be  referred  back  a 
second  time. 

It  is  not  desirable  that  the  attorney  of  either  party  should  draw  up 
the  award. 

[Practice  Court,  H.  T.,  1859.] 

In  Michaelmas  Term,  1856,  before  McLean,  J.,  in  the 
Practice  Court,  a rule  to  attach  defendants  for  not  complying 
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with  an  award  made  on  the  6th  of  July,  1856,  was  discharged, 
on  the  ground  that  some  of  the  terms  of  the  award  were  too 
vague  and  uncertain  to  enable  the  defendants  to  comply 
therewith.  On  an  application  of  the  plaintiff  Mr.  Justice 
Burns  directed  a rule  to  be  made  absolute  to  refer  the  matter 
back  to  the  arbitrators  to  reconsider  their  award,  and  if  they 
found  in  the  plaintiff’s  favour,  then  to  define  specifically  the 
height  of  the  dam,  (water,  &c.),  they  intended  the  defen- 
dants’ dam  should  be.  In  giving  his  judgment  he  observed: 
<c  It  would  be  proper  that  the  parties  should  jointly  employ 
a competent  engineer  to  take  the  levels  in  the  stream  and 
heights,  to  guide  the  arbitrators  in  defining  exactly  what 
should  be  done;  and  if  the  parties  cannot  themselves  agree 
upon  an  engineer,  then  the  arbitrators  may  employ  one  com- 
petent for  the  purpose,  and  indifferent  between  the  parties 
* * * A competent  engineer  must  without  doubt  be  able 

to  inform  them  whether  water  is  backed  upon  the  plaintiff’s 
property  by  means  of  the  defendants’  works;  and  whether  the 
defendants  have  enjoyed  the  right  to  do  so  for  twenty  years 
before  the  commencement  of  the  action,  is  a very  simple 
question  of  fact.” 

A second  award  having  been  made,  in  Trinity  Term,  1858, 
M.  C.  Cameron  for  defendants  obtained  a rule  returnable  in 
Michaelmas  Term,  calling  on  the  plaintiff  to  shew  cause  why 
the  said  second  award  should  not  be  set  aside,  on  the  grounds 
— 1.  That  it  was  not  an  amended  award,  or  an  award  amend- 
ing the  first  award  in  pursuance  of  the  order  referring  the 
same  back,  but  a new  or  fresh  award  in  the  matter. 

2.  That  the  arbitrators  who  made  the  award  received  fresh 
evidence  after  the  first  award,  and  before  making  the  said 
second  award,  on  behalf  of  the  plaintiff,  and  without  notice 
to  the  defendants. 

3.  That  the  arbitrators  did  not,  nor  did  any  other  person 
give  notice  to  the  defendants  of  any  meeting  to  be  held  fos 
the  purpose  of  amending  the  said  award,  taking  evidence  or 
otherwise. 

4.  That  the  arbitrators  had  awarded  themselves  additional 
fees,  when  the  default  was  theirs  which  caused  the  reference 
back. 

22 
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During  Michaelmas  Term  D.  B.  Read  shewed  cause,  and 
contended  that  although  it  was  true  that  defendants  had 
no  express  notice  of  the  meeting  of  the  arbitrators  for  the 
purpose  of  further  considering  their  award,  yet  they  must 
liave  known  through  their  own  arbitrators  of  such  meeting,, 
and  that  the  arbitrators  were  proceeding  with  the  reference 
according  to  the  suggestions  of  the  court  in  referring  hack 
the  award  to  them,  and  that  they  had  employed  engineers 
to  take  the  levels. 

He.  tiled  affidavits  to  shew  that  the  plaintiffs  attorney  had 
written  to  defendants  to  request  them  to  attend  and  agree 
upon  an  engineer  to . survey  and  decide  on  the  height  of  the 
dam,  and  to  permanently  establish  the  height  of  the  same,, 
but  they  paid  no  attention  to  it,  and,  as  was  stated  in  one 
affidavit,  had  ever  since  the  making,  of  the  first  award  used 
their,  best  endeavours  to  delay  and  defeat  the  settlement  of 
the  matter.  He  urged  that  the  proceedings  by  the  arbitrators 
in  appointing  two  competent  engineers  to  take  the  levels,  and 
awarding  in  accordance  with  their  report,  was  not  in  fact 
receiving  new  evidence,  but  merely  furnishing  them  with  the 
data  on  which  to  make  their  former  award  more  explicit  and 
certain,  and  that  there  was  not  any  necessity  for  a notice  to. 
the  parties  to  attend  before  them  to  receive  this  report,  as  it. 
was  not  receiving  any  new  evidence — Howett  v.  Clements,  1 
C.  B.  128:  that  the  defendants  did  not  pretend  to  have  any 
objections  to  the  manner  in  which  the  engineers  took  the 
levels,  or  placed  their  marks,  or  the  award  in  reference 
thereto,  but  were  merely  endeavouring  to  avoid  the  reference 
entirely,  because  they  were  not  satisfied  with  the  decision,  of 
the  arbitrators  on  the  broad  ground  that  they  had  illegally 
caused  water  to  be  pressed  back  upon  the  plaintiff’s  land;, 
that  in  justice  the  award  should  be  upheld,  for  if  set  aside- 
not  only  would  the  matter  be  thrown  open,  but  the  costs 
of  the  reference  would  be  lost,  which  were  very  large,  the 
arbitrators’  charges  amounting  to  £189  9s.  Id.,  including  the 
expenses  of  preparing  the  award. 

He  further  argued  that  there  was  nothing  in  the  first  objec- 
tion to  the  award;  that  the  arbitrators  had  the  right  to  amend 
their  first  award,  or  make  an  entirely  new  one;  that  they  had 
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in  effect  only  amended  their  first  award  by  making  it  more 
certain,  and  adding  the  further  fees  to  the  arbitrators;  that 
as  to  the  fourth  ground  there  was  nothing  therein  stated  to 
justify  setting  aside  the  award.  He  referred  to  Johnson  y. 
Latham,  20  L.  J.  Q.  B.  237;  S.  C.  1 L.  M.  & P.  348,  & L.  M. 
& P.  205;  Baker  v.  Hunter,  16  M.  & W.  672;  In  re  Morris 
and  Morris,  25  L.  J.  Q.  B.  261;  McRae  v.  McLean,  2 E.  & B. 
946.  He  further  asked,  in  the  event  of  its  being  held  that 
the  objections  taken  were  fatal  to  the  award,  that  it  should 
be  referred  back  again  to  the  arbitrators. 

• M.  C.  Cameron,  contra,  contended  that  the  award  must 
be  declared  void,  on  the  ground  that  the  arbitrators  must 
have  heard  the  evidence  of  the  surveyors  and  engineers  in  the 
absence  of  the  defendants:  that  this  was  contrary  to  natural 
justice:  that  the  rights  of  parties  might  be  seriously  pre- 
judiced by  permitting  arbitrators  to  resort  to  such  a course: 
that  it  was  not  necessary  that  defendants  should  shew  any 
error  as  to  the  surveys  or  levels:  that  it  was  sufficient  that 
the  arbitrators  had  heard  evidence  without  defendants  having 
had  an  opportunity  of  knowing  whatTt  was,  or  of  replying  to 
it:  that  no  part  of  the  rule  referring  the  award  back  directed 
the  arbitrators  to  get  surveyors;  that  was  a mere  suggestion  of 
the  judge,  and  he  could  not  intend  that  their  report  should 
be  acted  on  without  defendants  having  had  an  opportunity 
of  being  heard  against  it.  He  further  contended  that  the 
court  had  no  power  to  refer  back  the  award  again  to  the  arbi- 
trators, with  directions  to  call  the  surveyors  before  them, 
and  give  defendants  an  opportunity  of  examining  them:  that 
the  power  in  the  submission  was  simply  to  the  court  to  “ refer 
back  to  the  arbitrators  the  matters  in  difference,  or  any  of 
the  sa*ne,  if  they  shall  deem  the  award  to  be  made  as  afore^ 
said  defective  in  relation  to  the  same,  upon  any  application 
that  may  be  made  to  set  aside  the  said  award  to  be  so  made; 
and  any.  award  properly  made  after  such  reference  back 
shall  be  binding  and  obligatory  upon  all  the  said  parties  :f> 
that  this  did  not  give  the  right  to  refer  back  more  than  once. 
The  words  in  the  Common  Law  Procedure  Act  are  “ that  the 
court  or  a judge  shall  have  power  at  any  time,  and  from  time 
to  time,  to  remit  the  matters  referred  * * to  the  re-con- 
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sideration  and  re-determination  of  the  said  arbitrator,  upon 
such  terms  as  to  costs  and  otherwise  as  may  seem  proper.” 

He  referred  to  Nickalls  v.  Warren,  6 Q.  B.  615;  S.  C.r 
2 D.  & L.  549;  Dobson  et  al.  v.  Groves  et  al.  6 Q.  B.  637; 
In  re  Arbitration,  Plews  and  Middleton,  6 Q.  B.  845;  Glad- 
win v.  Chilcote,  9 Dowl.  550. 

Andrew  Elliott  and  James  Wilson,  two  of  the  arbitrators, 
by  their  affidavits,  stated  that  at  the  meeting  of  arbitrators 
after  the  award  had  been  referred  back,  they  received  on 
behalf  of  the  plaintiff  certain  evidence  of  certain  surveyors, 
consisting  of  their  reports  and  surveys  about  the  dam  in 
question. 

William  Robinson,  the  person  selected  by  the  other  arbi- 
trators as  the  seventh  man  and  the  chairman,  stated  by  Kis 
affidavit,  that  after  the  award  had  been  referred  back  to  be 
amended,  and  the  defendants  having  neglected  to  meet  and 
appoint  competent  surveyors  and  engineers  to  establish  the 
height  of  the  dam,  and  fix  marks  by  which  the  future  height 
of  the  dam  could  be  regulated,  he  gave  notice,  and  called 
a meeting  of  the  arbitrators  to  appoint  fit  and  competent 
surveyors  and  engineers  to  perform  the  duties;  that  at  the 
meeting  three  of  the  arbitrators  were  appointed  to  select  and 
employ  competent  surveyors  and  engineers  to  establish  the 
height  of  the  defendants’  dam,  how  much  it  was  to  be 
lowered,  and  to  fix  marks  for  permanently  regulating  its 
future  height:  that  Norman  Booth  and  Marcus  Smith,  two 
practical  surveyors  and  engineers,  were  selected  to  ascertain 
and  establish  the  same:  that  they  having  made  the  requisite 
survey,  he  called  a meeting  of  the  arbitrators  to  meet  and 
determine  the  same:  that  the  arbitrators  present  read  the 
report  and  measurements  made  and  furnished  by  the  said 
Booth  and  Smith,  and  finally  agreed  upon  the  terms  upon 
which  the  amended  award  was  to  be  made;  and  that  no  new 
evidence  was  taken  or  given  either  in  favour  of  plaintiff  or 
defendants  at  either  of  the  meetings  of  the  arbitrators  held 
after  the  award  was  referred  back  to  be  amended.  This  affi- 
davit of  William  Robinson  was  confirmed  by  John  Chapman, 
David  Allan,  and  Frederick  George,  three  of  the  arbitrators. 
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Neither  plaintiff  nor  defendants,  nor  any  person  on  their 
"behalf,  attended  before  the  arbitrators  at  any  of  their  meet- 
ings after  the  award  was  referred  back  to  them. 

Richards,  J. — It  is  a matter  of  regret  that  the  arbitrators 
in  this  cause  did  not  give  notice  to  the  defendants  of  their 
meetings  after  the  award  had  been  referred  hack  to  them. 
The  examining  witnesses,  or  hearing  statements  in  relation 
to  matter  before  the  arbitrators,  in  the  absence  of  either  of 
the  parties  to  the  reference,  has  always  been  considered 
highly  improper;  so  much  so  that  the  courts  will  not  enquire 
.whether  the  statements  so  made  or  evidence  given  have  in- 
fluenced the  arbitrators,  hut  invariably  set  aside  the  award 
as  obtained  by  “ undue  means.”  I had  occasion  in  Williams 
v.  Roblin  (a),  to  look  at  a great  many  cases  which  refer  to 
this  point,  (although  the  question  raised  in  that  case  was  not 
precisely  the  same  as  here  presented),  and  the  leaning  of  the 
courts  seems  to  be  strongly  against  sustaining  any  award 
based  upon  evidence  heard  in  the  absence  of  the  parties,  un- 
less such  absence  is  wilful. — In  re  Plews  and  Middleton,  (6  Q. 
B.  845),  Coleridge,  J.,  observes,  “ To  uphold  this  would  be  to 
authorize  a proceeding  contrary  to  the  first  principles  of 
justice.  The  arbitrators  here  carried  on  examinations  apart 
from  each  other,  and  from  the  parties  to  the  reference; 
whereas  it  ought  to  have  been  conducted  by  the  arbitrators 
and  umpire  jointly  in  the  presence  of  the  parties.” 

When  an  award  lias  been  referred  back  to  an  arbitrator  to 
be  amended  on  a particular  point,  it  has  been  held  that  he 
may  make  the  amendment  without  hearing  the  parties  again, 
or  even  giving  them  notice  of  his  intention  to  meet  for  the 
purpose  of  making  the  amendment.  I have  referred  to  all 
the  modern  cases  on  the  subject,  and  I have  not  met  with  one 
which  in  my  opinion  would  justify  me  in  sustaining  this 
award. 

In  Howett  v.  Clements,  (8  Scott’s  N.  R.  851,  1 C.  B.  128), 
the  award  having  been  referred  back  to  the  arbitrator,  it  was 
amended  by  substituting  the  name  Joseph  Charles  Howett, 
for  the  name  James  Charles  Howett,  wherever  it  occurred  in 
the  award,  and  no  notice  had  been  given  to  the  defendant  to 
attend  the  arbitrator  on  re-considering  his  award.  Tindal, 


(a)  Ante,  page  234. 
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C.  J.,  observed,  “ The  arbitrator  was  not  bound  to  give  notice 
to  the  parties.  The  award  was  sent  back  to  him  for  a speci- 
fic purpose.  He  needed  no  assistance  from  either  side/’ 

In  Nickalls  v.  Warren,  (6  Q.  B.  615),  on  the  matter  submit- 
ted being  referred  back  to  the  arbitrator  for  re-consideration 
and  re-determination,  the  arbitrator  gave  an  appointment  and 
proceeded  to  the  reference.  The  plaintiffs  counsel  tendered 
several  witnesses,  of  whose  testimony  he  had  not  previously 
had  knowledge,  but  the  arbitrator  refused  to  hear  any  further 
evidence  on  the  matters  in  difference,  and  made  his  further 
award.  On  motion,  the  award  was  set  aside.  Lord  Henman 
observed,  “ As  the  order  stands  all  is  referred  back;  the 
arbitrator  is  in  a position  which  requires  him  to  hear  the 
whole  cause  again;  and  if  so^  he  could  not  refuse  to  hear 
further  evidence/'’  In  Baker  v.  Hunter,  (16  M.  & W.  672), 
the  arbitrator  made  an  award  in  which  the  attorneys  for  both 
parties  thought  there  were  inconsistent  findings;  by  consent 
the  award  was  returned  to  him,  and  it  was  to  be  considered 
as  not  made,  and  that  he  should  amend  it.  Subsequently  a 
judged  order  was  drawn  up  by  consent,  directing  the  award 
to  be  referred  back  to  the  arbitrator  for  such  corrections  and 
alterations  as  he  should  think  fit.  The  arbitrator  altered  his. 
award,  and  re-delivered  it  within  three  days  from  the  date 
of  the  judge's  order,  without  giving  notice  to  the  parties  of 
his  intention  to  do  so,  or  receiving  any  fresh  evidence.  It 
did  not  appear  that  either  party  requested  the  arbitrator  to 
receive  further  evidence,  or  hear  further  argument.  The 
court  refused  a rule  nisi  to  set  aside  the  award. 

In  re  Huntley,  (1  E.  & B.  794),  Lord  Campbell  says: 
“Upon  such  original  award  being  referred  back  to  the 
arbitrator  for  a specific  purpose,  he  had  a right  to  refuse 
to  hear  further  evidence."  Erie,  J.,  observes,  “ On  a motion 
to  refer  back  an  award,  the  court  may  either  refer  all  mat- 
ters back,  or  limit  the  reference  to  certain  matters  only. 
In  the  latter  case,  the  original  award  must  be  considered 
as  having  conclusively  disposed  of  all  matters  not  referred 
back."  Where  the  award  was  remitted  to  the  arbitrator  to 
“ set  it  right  on  the  face  of  it,"  it  was  held  there  was  no  occa- 
sion to  hear  the  parties. — In  re  Morris  and  Morris,  6 E.  & 
B.  386. 
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In  Anning  et  al.  v.  Hartley  (27  L.  J.  Ex.  14  5),  the  award 
was  referred  back.  It  was  made  by  two  out  of  three  arbi- 
trators. The  third  arbitrator  called  some  of  the  witnesses 
before  him,  and  examined  them  in  the  absence  of  the  parties, 
and  joined  in  the  award  after  hearing  the  evidence  thus 
taken,  and  on  the  evidence  taken  before  the  other  two  arbi- 
trators being  read  over  to  him.  There  was  also  another 
ground  of  objection  taken.  Pollock,  C.  B.,  observes:.  “ The 
other  objection  is,  that  the  third  arbitrator  heard  evidence  in 
the  absence  of  the  parties,  and  their  attorneys.  * * * And  it 
would  be  indeed  lamentable  if  we  were  not  able  to  send  back 
the  award  to  be  set  right,  as  otherwise  all  the  expense 
already  incurred  will' be  thrown  away;  whereas,  when  sent 
^back  to  the  same  arbitrators,  the  error  can  be  corrected  at 
..once.”  Watson,  B.,  observes:  “ The  court  sends  back  an 
award  to  the  same  arbitrators  in  such  cases,  when  there  is 
no  reason  to  believe  they  are  not  to  be  trusted.”  In  the 
head  line  of  this  case  the  reporter  places  “ Semble,  that  in 
such  a case  notice  to  the  parties  is  not  necessary.”  I do  not 
see  any  thing  in  the  case  to  justify  this,  and  the  want  of 
notice  seems  one  of  the  grounds  on  which  the  award  was  set 
aside. 

Where  on  a dissolution  of  partnership  valuers  were  ap- 
pointed by  the  Court  of  Chancery,  who  refused  to  allow  the 
plaintiff  to  be  present  when  evidence  of  value  was  given,  the* 
court  set  aside  the  award  and  made  a new  reference;  V.  C. 
Wood,  in  Whittle  v.  Holmes,  29  L.  T.  Rep.  122.  The  case 
which  most  nearly  approaches  this  is  Johnson  v.  Latham,  re- 
ported in  20  L.  J.  Q.  B.  236;  S.  C.  1 L.  M.  & P.  348. 
The  award  had  been  referred  back  to  the  arbitrator,  “to 
reconsider  the  prospective  directions  which  he  had  given  for 
the  purpose  of  defining,  denoting  and  perpetuating  the  limit 
of  the  depth  at  which  the  defendant  is  entitled  to  keep  and 
maintain  his  weir.”  The  arbitrator  had  awarded  that  “ the 
defendant  was  entitled  to  keep  and  maintain  his  said  weir 
of  the  depth  of  fourteen  inches,  and  no  more.”  The  court 
did  not  consider  this  portion  of  the  award  void  for  uncer- 
tainty. The  arbitrator  further  stated,  “I  further  award 
and  order,  for  the  purpose  of  defining,  denoting,  and  per- 
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petuating  the  limit  of  the  said  depth  at  which  the  defendant 
is  so  entitled  to  keep  his  said  weir,  that  within  one  calendar 
month  from  the  date  of  this  my  award  such  durable  marks 
and  erections  he  placed  on  the  land  adjoining  to  the  said 
weir,  as  Mr.  David  Bellhouse,  of  Manchester,  surveyor,  may 
direct  as  being  best  adapted  for  so  defining,  denoting  and 
perpetuating  the  limit  of  the  depth  of  fourteen  inches,,  the 
said  marks  and  erections  to  he  so  placed  as  aforesaid,  and  to 
be  for  ever  hereafter  kept  in  repair  and  maintained  at  the 
cost  of  the  defendant.”  It  was  objected  that  this  was  not 
final,  as  it  delegated  the  arbitrator’s  powers  to  Mr.  Bellhouse, 
and  left  something  to  he  done  by  him  after  the  award  was 
made.  This  objection  was  sustained,  and  the  award  was 
remitted  to  the  arbitrator  to  reconsider  the  prospective  direc- 
tions above  referred  to.  The  second  award  recited  the  for- 
mer award,  down  to  the  directions  of  Bellhouse,  and  the  deci- 
sion of  the  court  referring  it  back,  and  stated  that  he  had 
reconsidered,  and  "had  caused  to  he  placed  certain  marks 
and  erections  near  to  the  said  weir,  showing  the  depth  at 
which  the  defendant  is  entitled  by  my  said  award  to  main- 
tain the  said  weir.  Now  I do  award  and  declare  that  the 
said  marks  and  erections  so  caused  to  he  placed  by  me  as 
aforesaid,  do  correctly  denote  and  define  the  depth  at  which 
the  defendant  is  entitled  by  my  said  award  to  maintain  the 
said  weir.” 

Erie,  J.,  in  giving  judgment  in  the  Bail  Court,  says, 
" It  was  further  objected  that  the  parties  ought  to  have 
been  heard  upon  the  matter  referred  hack,  * * * * 

and  that  the  omission  of  the  arbitrator  so  to  do  rendered  the 
award  void.  But  as  the  principal  matter  referred  hack  was 
confined  to  the  prospective  directions  to  the  defendant  re- 
lating to  the  weir,  it  may  well  have  been  that  the  arbitra- 
tor required  no  further  evidence  or  discussion,  and  if  so,  it 
was  not  necessary  to  hear  the  parties  again  on  the  principal 
matter  referred  hack.” 

If  there  had  been  further  evidence  given,  I doubt  not  Mr. 
Justice  Erie  would  have  said  that  the  parties  should  have 
had  notice  of  the  intention  of  the  arbitrator  to  receive  if. 
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In  the  case  before  ns,  the  arbitrators  do  not  say  that  the 
bench  marks  and  measurements  referred  to  in  the  last  award 
only  point  out  with  certainty  the  height  at  which  defendants 
wena  to  he  allowed  to  keep  their  dam  indicated  by  the  first 
award,  nor  is  there  any  thing  in  the  award  itself  to  show  that 
such  was  the  fact.  The  first  award  was  not  referred  hack 
merely  for  the  purpose  of  amending  it  in  that  respect.  By 
the  reference  hack  all  was  thrown  open,  and  they  might  have 
varied  it  as  they  pleased,  and  really  may  have  done  so  for 
all  that  appears.  The  rule  or  order  was  “ that  the  matter 
fie  referred  hack  to  the  arbitrators,  to  reconsider  their  award, 
and  if  they  find  in  the  plaintiff’s  favour,  then  to  define,”  &c. 
The  learned  judge,  in  one  part  of  his  judgment,  says,  “ a 
competent  engineer  must  without  doubt  he  able  to  inform 
the  arbitrators  whether  water  is  hacked  upon  the  plaintiffs 
property  by  means  of  the  defendants’  works;  and  whether 
the  defendants  have  enjoyed  the  right  to  do  so  within  twenty 
years  before  the  commencement  of  the  action  is  a very  sim- 
ple question  of  fact.” 

If  the  report  of  the  surveyors  showed  that  the  defendants’ 
works  did  not  cause  the  water  to  flow  on  the  plaintiff’s  land, 
then  the  arbitrators  could  have  awarded  on  the  reference 
hack  to  them  in  favor  of  defendants;  so  that  in  truth  the 
point  was  not  simply  the  amendment  of  their  award  in  one 
particular,  hut  the  whole  matter  was  to  he  reviewed  by  them 
after  the  reports  of  the  engineers  had  been  received. 

In  relation  to  the  defendants’  dam,  by  the  first  award 
defendants  were  directed,  within  ninety  days  from  notice  of 
the  award,  to  lower  or  reduce  the  new  portion  of  the  dam 
mentioned  in  the  bonds  of  submission  and  pleadings  in  the 
suit,  to  the  height  of  the  original  dam;  and  it  further  pro- 
vided that  they  should  not  use  brackets  on  the  said  d^hn 
except  in  low  water,  and  then  not  to  the  injury  of  the  plain- 
tiff’s privilege. 

By  the  last  award,  they  direct  defendants  within  the 
same  period  to  reduce  their  dam  in  the  pleadings  mentioned 
by  taking  one  foot  and  three  inches  in  depth  off  the  main 
part  thereof;  and  that  the  remaining  part  of  the  said  dam, 
which  the  defendants  call  a feeder,  shall  he  brought  down  to 
the  same  level  with  the  main  part  of  the  dam  when  so 
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reduced;  and  that  the  defendants  shall  not  hereafter  keep 
the  said  dam  higher  than  five  feet  and  nine  inches  from  the 
bed  of  the  stream  to  the  top  of  the  dam,  which  will  be  the 
height  thereof  after  it  has  been  so  reduced;  and  that  brackets 
shall  not  at  any  time  he  used  on  the  said  dam,  the  present 
height  of  the  dam  being  ascertained  to  be  seven  feet  above 
the  bed  of  the  stream.  They  then  refer  to  the  marks,  which 
they  call  bench  marks,  on  certain  physical  object^,  as  point- 
ing out  the  mode  of  ascertaining  the  height  of  the  dam 
according  to  their  award. 

There  is  no  doubt  the  second  award  was  made  on  the 
report  of  the  surveyors.  The  affidavits  filed  on  the  part  of 
plaintiff  say  no  evidence  was  received  by  the  arbitrators, 
meaning,  of  course,  no  evidence  except  that  of  the  survey- 
ors. As  I have  already  observed,  it  does  not  appear  that 
this  last  award  merely  followed  that  which  they  had  pre- 
viously made,  and  only  rendered  it  more  certain.  There  is 
one  marked  diiference:  by  the  first  award,  it  would  seem 
the  arbitrators  were  inclined  to  allow  defendants  to  use 
brackets  in  low  water,  but  not  to  the  injury  of  the  plaintiff’s 
privilege.  By  the  last  award,  they  are  forbidden  to  use 
them  at  any  time.  This  change  may  be  of  but  little  conse- 
quence, but  still  it  may  affect  defendants’  interests,  and  if 
produced  by  the  evidence  or  reports  of  the  surveyors,  defend- 
ants ought  to  have  had  the  opportunity  of  knowing  what  the 
evidence  was  that  was  so  given  and  acted  on.  If  the  change 
affects  their  interests  materially,  a fortiori  they  should  have 
been  allowed  to  be  present  and  to  have  heard  the  evidence. 

The  value  of  defendants’  property  may  be  materially 
affected  by  this  award,  and  even  by  the  changes  made  in  it. 
The  arbitrators  have  heard,  either  as  evidence  or  reports  of 
engineers,  what  may  have  materially  influenced  their  judg- 
ment, in  the  absence  of  the  defendants,  who  had  no  oppor- 
tunity of  replying  to  or  commenting  on  this  evidence,  or 
cross-examining  the  parties  giving  it,  or  of  calling  other 
testimony.  I do  not,  therefore,  consider  that  I can  allow 
this  award  to  stand. 

If  the  defendants  had  intimated  to  the  arbitrators  their 
wish  to  be  present  when  the  reports  and  evidence  of  the 
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•engineers  were  given,  and  the  arbitrators  had  failed  to  notify 
them  of  their  intention  to  hold  a meeting  to  consider  the  re- 
ports and  hear  the  evidence,  I should  without  hesitation  have 
set  aside  the  award  peremptorily;  hut  it  is  obvious  that  defen- 
dants have,  since  the  majority  of  the  arbitrators  have  ex- 
pressed their  opinions  adverse  to  them  on  the  merits  of  the 
case,  been  desirous  of  having  the  award  fall  through,  not- 
withstanding the  very  great  expense  that  has  been  incurred: 
I do  not  feel  that  it  would  conduce  to  the  ends  of  justice  to 
. permit  this  to  he  done  if  it  can  he  avoided. 

I think  the  reasonable  construction  to  put  on  the  power 
given  to  the  Court  under  the  submission  “ to  refer  back  to  the 
arbitrators  the  said  matters  in  difference  * * * if  they 

shall  deem  the  award  to  be  made  as  aforesaid  defective  in 
relation  to  the  same,  upon  any  application  * * * which 

may  be  made  to  set  aside  the  award  so  to  be  made,”  is  that 
the  power  shall  be  exercised  toties  quoties  until  a valid  award 
is  made.  Looking  at  the  provisions  of  the  Common  Law 
Procedure  Act  on  the  same  subject,  and  the  decisions  on  this 
point  under  it,  I am  the  more  readily  induced  to  come  to 
this  conclusion. 

The  case  referred  to  in  6 Q.  B.  615,  does  not  decide  that 
the  award  may  be  referred  back  a second  time,  and  there  is 
no  case  deciding  that  it  may  not  be  so  referred;  and  as  the 
-award  itself  when  made  only  binds  by  virtue  of  the  original 
■submission,  so  it  may  be  argued  that  it  will  draw  to  its  sup- 
port any  of  the  provisions  in  relation  to  the  award  contained 
in  the  submission. — See  observations  of  Erie,  J.,  in  McRae 
w.  McLean,  2 E.  & B.  at  p.  951. 

On  the  whole  then,  I think  the  best  course  I can  pursue  is 
"to  refer  the  award  back  again  as  before  to  the  arbitrators  to 
reconsider  their  award;  and  if  they  find  for  the  plaintiff  to 
define  specifically  the  height  at  which  defendants  are  to  be 
showed  to  keep  their  dam,  or  to  pen  back  the  water.  They 
should  give  notice  to  the  parties,  and  all  the  arbitrators,  of 
their  intention  to  meet  for  the  purposes  of  taking  the  evidence 
of  the  engineers  and  receiving  their  report,  and  considering 
the  award.  They  ought  to  hear  any  further  evidence  that 
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either  party  may  wish  to  bring  forward,  either  professional, 
or  on  the  question  of  the  extent  to  which  the  dam  could  pro- 
perly be  raised,  giving  both  parties  by  themselves  or  their 
counsel  an  opportunity  of  cross-examining  the  witnesses,  and 
commenting  on  the  evidence.  They  should  then  take  the 
matters  into  consideration  and  make  their  award,  if  their 
are  any  marks  or  monuments  necessary  to  define  the  height 
which  defendants  are  allowed  to  keep  their  dam,  they  should 
be  made  and  described  in  such  a way  that  there  can  be 
no  uncertainty  as  to  the  rights  of  the  parties.  If  the  refer- 
ence in  the  award  to  the  bench-marks  affords  a clear  means 
of  shewing  how  high  defendants  are  at  liberty  to  keep  their 
dam,  they  may  be  again  used  to  shew  the  decision  of  the 
arbitrators,  varying  the  height  to  meet  any  changed  views  of 
the  arbitrators  if  they  should  change  their  views. 

From  any  thing  that  appears,  I do  not  feel  warranted 
in  saying  that  the  arbitrators  who  have  concurred  in  the 
aw^ard  are  not  to  be  trusted.  They  have  erred  in  not  giving 
the  defendants  notice  of  their  sittings  when  they  took  the 
evidence.  They  probably  thought  they  were  really  carrying 
out  the  Judge’s  suggestion,  and  that  it  was  not  necessary  to 
give  either  party  notice  of  the  meeting.  I do  not  think  the 
course  they  pursued  shews  any  settled  intention  of  doing 
injustice  to  either  party,  and  therefore,  to  avoid  the  throwing 
away  of  all  the  very  great  expense  that  has  been  incurred, 
1 think  it  better  to  refer  the  matter  back  to  them. 

I understand  it  is  the  desire  of  the  plaintiff  that  this  course 
should  be  pursued,  rather  than  that  the  award  should  be 
unconditionally  set  aside.  I am  vailing  to  accede  to  his  re- 
quest. Should  the  arbitrators  award  in  his  favour,  then,  of 
course,  the  defendants,  if  so  advised,  may  move  the  Court  to 
set  aside  the  award  on  the  ground  that  I have  no  right  to 
refer  the  matters  back.  The  application  should  be  to  the 
full  Court,  when  there  will  be  an  opportunity  of  obtaining  a 
more  satisfactory  decision  as  to  the  right  of  the  Court  to  re- 
fer matters  back  to  an  arbitrator  under  such  a consent 
more  than  once.  There  is  no  decided  case  in  favour  of  my 
view:  there  is  none  against  It.  It  seems  to  me  consistent 
with  the  reason  and  object  of  giving  such  a right,  that 
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it  should  he  exercised  until  a proper  award  shall  he  made.  I 
think  it  better  to  refer  the  matters  hack  to  the  arbitrators 
as  the  plaintiff  desires,  than  to  have  the  trouble  and  expense 
incurred  in  this  matter  go  for  nothing. 

I may  remark,  for  the  information  of  the  arbitrators,  that 
in  England  the  Judges  frequently  express  their  opinion,  that 
it  is  not  desirable  to  employ  the  attorney  for  either  of  the 
parties  to  draw  up  their  award. 


McLean  y.  Stuart  and  Gordon. 

Filing  cognovit — C.  L.  P.  A.  1857,  sec.  17 — Construction  of. 

Held,  affirming  Commercial  Bank  v.  Fletcher,  8 C.  P.  181,  that  unde* 
the  17th  section  of  the  Common  Law  Procedure  Act,  1857,  it  is 
unnecessary  to  file  a cognovit  on  which  judgment  has  been  entered 
within  a month  after  it  was  given. 

[Queen’s  Bench,  H.  T.,  1859.] 

J.  B.  Bead  obtained  a rule  on  the  plaintiff  to  shew  cause 
why  the  final  judgment  and  the  fi.  fa.  against  defendants’ 
goods,  issued  in  this  cause,  directed  to  the  sheriff  of  the 
county  of  Waterloo,  and  the  writ  of  venditioni  exponas  issued 
thereon,  and  all  proceedings  upon  it,  should  not  be  set  aside 
on  such  terms  as  the  court  should  think  fit,  upon  the  ground 
that  neither  the  cognovit  on  which  judgment  was  entered,  nor 
a sworn  copy  thereof,  was  filed  of  record  in  the  proper  office 
of  the  court  in  the  county  in  which  the  defendants,  or  either 
of  them,  resided,  within  one  month  after  the  said  cognovit 
was  given  pursuant  to  the  17th  section  of  the  Common  Law 
Procedure  Act  of  18'57. 

The  cognovit  was  signed  on  the  10th  of  March,  1858: 
judgment  entered  on  the  24th  of  March,  1858:  judgment  roll 
transmitted  to  Toronto  on  the  25th  of  March,  1858,  and  fi.  fa. 
issued  to  the  sheriff  of  Waterloo  on  the  1st  of  July,  1858, 
returned  on  the  17th  of  July,  and  ven.  ex.  issued  on  the 
same  day. 

It  was  sworn  that  both  the  defendants  resided  in  the  village 
of  New  Hamburg,  in  the  county  of  Waterloo,  during  the 
month  of  March,  1858,  and  indeed  from  December,  1856  to 
the  20th  of  July,  1858. 

The  deputy  clerk  of  the  crown  for  the  county  of  Waterloo 
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swore  that  no  cognovit  in  this  cause,  nor  any  copy  of  cog- 
novit, was  filed  in  his  office  from  the  10th  of  August,  1857, 
to  the  day  of  his  making  his  affidavit,  viz.,  the  18th  of 
October,  1858. 

On  the  22nd  of  June,  1858,  a writ  of  fi.  fa.  issued  to  the 
sheriff  of  Waterloo,  against  the  goods  of  the  defendants,  at 
the  suit  of  Andrew  T.  Gault  and  Robert  L.  Gault,  endorsed  to 
levy  £142  and  interest,  under  which  he  seized  the  goods  of 
defendants  about  the  month  of  June,  1858. 

On  the  5th  of  July,  1858,  the  writ  of  fi.  fa.,  issued  in  this 
cause  of  McLean  v.  Stuart  and  Gordon,  came  to  the  sheriff, 
endorsed  to  levy  $148  and  costs,  &c. 

On  the  13th  of  July,  1858,  the  sheriff  returned  to  the  fi. 
fa.  ats.  Gauli  and  Gault,  that  he  had  seized  upon  it  goods  of 
defendants  to  the  amount  of  £50,  which  remained  on  hand 
for  want  of  buyers,  and  nulla  bona  for  the  residue,  on  which 
a ven.  ex.  issued  on  the  14th  of  July. 

On  the  15tlr  of  July  the  sheriff  returned  to  the  fi.  fa.  in 
the  cause  of  McLean  v.  Stuart  and  Gordon,  that  he  had 
seized  goods  to  the  amount  of  five  shillings,  which  remained 
on  hand  for  want  of  buyers,  and  nulla  bona  as  to  the  residue, 
and  on  the  19th  of  July  a venditioni  exponas  in  McLean's 
case  came  to  the  sheriff. 

On  the  8th,  9th,  and  12th  of  July  the  sheriff  received 
three  writs  of  fi.  fa.  upon  judgments  of  other  plaintiffs  against 
these  same  defendants. 

About  the  end  of  J uly  he  sold  the  goods  of  the  defendants 
under  the  two  writs  of  Ven.  Ex.  ats.  Gault  and  Gault,  and  of 
McLean,  for  £211  16s.  2d.  besides  his  own  fees;  and  he  swore 
that  after  satisfying  the  fi.  fa.  at  the  suit  of  Gault  and  Gault, 
he  had  £2  12s.  6d.  in  his  hands  besides  his  own  fees.  And 
afterwards  (on  the  21st  of  October)  he  sold  other  goods  of 
the  defendants  for  £2  12s.  3d.  besides  his  own  fees,  which 
sum  he  had  still  in  hand. 

The  defendant  Stuart  and  the  defendants’  attorney  denied 
any  fraud  or  collusion  in  giving  the  cognovit. 

The  plaintiff’s  attorney  swore  that  between  the  taking  the 
cognovit  and  the  issuing  execution  he  was  informed,  and  so 
believed,  that  the  defendants  had  moved  into  the  county  of 
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Perth,  where  the  judgment  had  been  entered,  and  did  not 
therefore  think  it  necessary  to  file  an  attested  copy  of  the 
cognovit,  or  to  enter  judgment  in  the  county  of  Waterloo, 
where  they  resided  when  they  gave  the  confession. 

This  application  wTas  made  on  behalf  of  another  creditor  of 
the  defendants. 

Eccles,  Q.C.,  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  has  been  determined  in  the  Court  of  Common  Pleas,  in 
{he  case  of  the  Commercial  Bank  v.  Fletcher,  (8  C.  P.  181,) 
that  the  17th  section  of  our  Common  Law  Procedure  Act, 
1857,  does  not  apply  in  any  case  in  which  judgment  has 
been  entered  upon  the  cognovit  within  the  month;  and  that 
what  the  legislature  designed  was  to  prevent  debtors’  goods 
being  subject  to  be  affected  by  confessions  of  judgment 
upon  which  no  judgment  could  he  entered  for  a certain 
period,  or  on  which  judgment  had  at  least  not  been  entered, 
so  that  other  parties  could  have  knowledge  of  them,  unless 
they  should  he  filed  within  the  period  limited  by  the  Act.  If 
we  should  happen  to  have  doubts  about  concurring  in  that 
view  of  the  statute,  it  would  be  proper  for  us  to  conform  to 
that  decision  until  it  has  been  reversed  on  appeal,  because 
we  cannot  tell  wdiat  number  of  judgments  for  large  amounts 
entered  upon  confessions  given  since  that  decision  may  not  at 
present  be  depending  upon  our  adhering  to  it  and  supporting 
what  has  been  done  in  conformity  to  the  law  as  laid  down  in 
that  judgment.  But  this  court  happens  to  have  expressed 
the  same  opinion  upon  this  question  in  the  case  of  Armour 
v.  Carruthers,  (ante,  page  217,)  though  the  facts  of  that 
case  did  not  necessarily  bring  up  precisely  the  same  question. 

Our  opinion  is,  that  the  plaintiff  in  this  cause,  having 
entered  up  his  judgment  on  the  24th  of  March,  1858,  on  a 
cognovit  taken  on  the  10th  of  March,  was  not  bound  to  file 
the  cognovit,  or  a copy  of  it,  within  the  month,  in  the  county 
in  which  the  defendants  resided,  and  that  the  rule  therefore 
must  be  discharged. 


Rule  discharged. 
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Martin  v.  Kergan. 

Reference  to  three  arbitrators — Award  by  two — Notice  to  third — Verbal 

submission. 

Under  a submission  to  three  arbitrators,  the  award  to  be  made  by 
any  two  of  them,  where  the  award  was  drawn  up  as  though  to  be 
executed  by  the  three,  but  was  executed  by  two  only,  and  no  final 
meeting  had  of  all  three  for  settling  the  same,  nor  notice  given  to 
the  one  who  did  not  sign  it,  until  some  days  after: 

Held  invalid,  as  contrary  to  the  rule  that  the  parties  have  a right  to 
the  arguments,  experience,  and  judgment  of  each  arbitrator  at 
every  stage  of  the  proceedings. 

Held  also,  that  on  the  facts  set  out  below  nothing  appeared  to  support 
the  award  as  to  a matter  alleged  to  have  been  verbally  submitted, 
but  not  included  in  the  written  reference. 

[Practice  Court,  H.  T.,  1859.] 

Motion  to  set  aside  an  award. 

The  parties  on  the  27th  of  March,  1858,  (Saturday,)  en- 
tered into  an  agreement  by  indenture,  which  recited  that  the 
defendant  had  surrendered  a lease  of  a certain  farm  he  had 
taken  from  the  plaintiff,  and  some  others  matters  between  the 
parties  were  thereby  settled;  and  then  the  instrument  Tecited 
that  the  plaintiff  had  purchased  the  defendant’s  two-thirds 
interest  or  share  of  all  the  wheat  crops  then  in  the  ground 
upon  the  farm,  the  price  to  be  fixed  by  arbitrators:  also,  the 
plaintiff  was  to  pay  defendant  for  cutting  what  wood  was  then 
piled  on  the  road  near  the  dwelling  house,  and  for  hauling  the 
same;  and  then  the  parties  appointed  John  Gage,  of  Barton- 
ville,  and  William  Spera,  of  the  township  of  Saltfleet,  alone, 
or  they  with  any  person  they  might  appoint,  in  case  they 
should  think  it  likely  they  would  disagree,  or  in  case  they 
should  disagree;  their  award,  or  the  award  of  any  two  of 
them,  to  he  final  and  conclusive;  the  valuation  to  take  place 
as  soon  as  possible,  and  not  later  than  Thursday  next,  (the  1st 
of  April.)  On  Tuesday,  30th  of  March,  Gage  and  Spera 
appointed  William  Freeman  the  third  arbitrator.  The  award 
bore  date  the  1st  of  April,  (Thursday,)  and  was  signed  by 
Gage  and  Freeman. 

The  following  grounds  were  stated  upon  which  the  motion 
was  made  to  set  aside  the  award: — 1st,  that  the  award  was 
only  signed  by  two  out  of  the  three  persons  nambd,  though  it 
purported,  upon  the  face  of  it,  to  be  made  by  all  three.  2ndly, 
that  there  never  was  any  verbal  submission  between  the 
parties,  as  recited  in  the  award,  as  to  any  other  matters. 
3rdly,  that  the  award  was  against  natural  justice,  and  con- 
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trary  to  the  duty  of  the  arbitrators,  because  the  same  iu 
amount  was  grossly  excessive.  4thly,  that  Gage  and  Free- 
man improperly  made  their  award  by  doing  so  without  ten- 
dering it  to  Spera,  or  shewing  the  same  to  him,  or  notifying 
him  of  their  intention  to  execute  such  award,  or  consulting 
the  time  for  making  it  had  expired.  5thly,  that  Gage  and 
him  in  that  behalf,  until  after  the  others  had  signed  it,  and 
Freeman  improperly  and  unjustly  made  their  award  without 
hearing  the  plaintiff  or  his  evidence,  or  giving  him  an  oppor- 
tunity to  produce  evidence.  6thly,  that  the  two  arbitrators 
acted  from  whim  or  caprice,  and  without  any  principle  of 
computation.  7thly,  that  the  arbitrators  were  actuated  and 
influenced  by  partizan  prejudice,  and  designedly  and  deceit- 
fully awarded  large  and  excessive  sums  by  way  of  covering 
matters  which  by  the  submission  were  excluded  from  their 
consideration. 

The  quantity  of  wood,  as  it  appeared  from  measurement, 
the  cutting  and  hauling  of  which  was  referred,  was  something 
less  than  eighteen  cords.  The  wheat  in  the  ground,  as  mea- 
sured, was  a little  over  eleven  and  a quarter  acres.  The 
award  directed  that  the  plaintiff  should  pay  the  defendant, 
for  cutting  and  hauling  the  wood,  £6  15s.,  and  for  the  value 
of  the  wheat  £72  10.  A third  item  was  mentioned  in  the 
award,  and  respecting  this  the  award  recited  thus: — “And 
whereas,  after  the  making  and  executing  of  the  said  recited 
agreement,  it  was  verbally  agreed  by  the  said  Richard  Martin 
and  William  McLellan  Kergan,  respectively,  that  the  said 
Richard  Martin  should  pay  to  the  said  William  McLellan 
Kergan  the  price  or  value  of  his  labour  in  hauling  certain 
manure  on  the  said  land,  -which  price  or  value  the  said  arbi- 
trators were  authorised  and  empowered  to  fix  and  determine, 
and  the  same  was  to  he  included  in  and  form  part  of  their 
award/’  The  amount  directed  to  he  paid  by  the  plaintiff,  in 
respect  thereof,  to  the  defendant,  was  £15. 

Burns,  J. — In  disposing  of  this  application,  I do  not  con- 
sider it  necessary  to  notice  any  more  than  the  second  and 
fourth  objections.  As  to  the  others,  I should  find  great 
difficulty  in  entertaining  them.  As  to  the  value  of  the 

wood,  it  appears  the  plaintiff’s  arbitrator  would  have  yielded 
24  Prac.  2. 
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to  that  if  they  could  have  agreed  about  the  remainder  of  the 
items;  and  as  to  the  value  of  the  wheat,  it  may  he  altogether 
disproportionate  to  the  price  or  value  of  other  fields  of  wheat 
in  the  same  neighbourhood,  hut  the  parties  put  themselves 
upon  the  judgment  of  these  arbitrators  to  settle  that  point. 
As  to  the  award  being  made  behind  the  hack  of  the  plaintiff, 
and  his  not  having  an  opportunity  of  being  present,  it  ap- 
pears he  was  notified,  hut  was  content  to  leave  his  interest 
to  he  looked  after  by  his  arbitrator. 

With  regard  to  the  second  objection,  the  award  is  framed 
with  great  care,  so  that  the  £15  might  he  separated  from 
the  residue;  and  it  recites  that  the  plaintiff  agreed  to  pay  for 
the  hauling  of  the  manure,  and  the  price  was  left  to  the 
arbitrators.  The  plaintiff  positively  swears  that  this  is  untrue, 
and  the  onlj  ground  for  supposing  the  arbitrators  had  any 
such  authority  is  what  the  defendant  told  them.  He  swears 
that  it  was  so  agreed  when  the  submission  was  entered  into, 
and  he  thought  the  submission  contained  it  until  the  matter 
was  before  the  arbitrators.  The  arbitrators  directed  the  defen- 
dant to  procure  a line  from  the  plaintiff  to  say  that  they  might 
consider  that  question.  The  whole  three  arbitrators  met  on 
the  31st  of  March,  and  then  the  defendant  went  to  the  plain- 
tiff to  procure  his  authority  that  they  might  consider  the 
question  about  the  manure.  The  plaintiff  refused  to  give  any 
authority,  hut  the  defendant  stated  to  the  arbitrators  on  his 
return  that  the  plaintiff  was  willing  that  they  might  consider 
how  much  the  hauling  of  it  was  worth,  and  upon  that,  Gage 
says,  together  with  what  they  thought  that  the  plaintiff  had 
authorised  Spera  to  do,  they  acted.  Spera  swears  that  he 
would  not  agree  to  allow  any  thing  for  the  manure,  because 
the  matter  was  not  referred,  and  because  the  defendant  did 
not,  and  he  said  he  could  not,  procure  any  writing  to  that 
effect  from  the  plaintiff.  It  seems  then  that  the  arbitrators 
acted  in  that  respect  from  the  verbal  information  of  the  de- 
fendant. It  seems  somewhat  strange  that  they  should  have 
done  so  when  the  other  matters  were  referred  to  them  in 
writing,  and  that  they  should  have  recited  in  their  award 
that  the  plaintiff  had  agreed  to  pay  the  price  of  hauling  the 
manure,  when  they  had  no  warrant  for  such  an  assertion, 
hut  that  of  the  defendant  alone.  This  part  of  the  award,  if 


MARTIN  V.  KERGAN. 


873 


the  rest  could  be  upheld,  must  be  ordered  to  be  struck  out, 
but  it  has  an  important  bearing  also  upon  the  other  objection. 

The  last  meeting  of  the  three  arbitrators  was  on  the  31st 
of  March,  and  they  separated  without  on  that  day  coming  to 
any  final  understanding.  The  award  it  seems  was  drawn  up 
and  signed  by  the  two  on  the  first  of  April.  What  Spera 
swears  to  is  this,  “The  first  I saw  or  heard  of  the  award  from 
Gage  and  Freeman,  or  either  of  them,  or  of  their  making  or 
intending  to  make  the  same,  was  when  I was  passing  said 
Gage’s  house  on  the  4th  of  April,  or  about  that  time,  and 
after  the  time  for  making  the  award  had  passed,  when  Gage 
Wanted  me  to  sign  it.  I said  I would  as  to  the  wood,  but 
not  as  to  the  wheat  and  the  manure.  He  then  asked  me  how 
near  we  could  come  to  an  award.  I told  him  the  same  as 
before,  and  lie  then  figured  up  what  the  amount  between  us 
was,  and  then  he  said  it  was  no  use,  there  was  too  much  be- 
tween us,  and  we  then  parted;  that  was  the  last  time  I was 
asked  by  either  said  Gage  or  Freeman  to  join  with  them  in 
the  award.”  This  statement  is  not  denied  in  any  way,  and 
it  shews  there  was  no  meeting  appointed  for  ending  the 
matter  and  signing  the  award.  The  award  had  then,  as  it 
appears,  been  already  signed  by  the  other  two,  and  what  may 
have  passed  between  those  two  we  do  not  know.  The  only 
answer  given  to  this,  is  what  is  stated  by  Gage  in  His  affida- 
vit, viz.: — “That  when  we  last  met  Mr.  Spera  agreed  to 
join  us  in  an  award  for  eighteen  dollars  less,  which  was  to 
be  taken  from  our  value  of  the  wheat  and  drawing  the  man- 
ure— the  greater  part,  however,  was  from  the  latter:  that  he 
agreed  with  us  as  to  the  value  of  cutting  and  hauling  the 
wood;  and  that  on  that  occasion,  which  was  the  last  time  that 
we  discussed  the  matter,  I and  Mr.  Freeman  agreed  upon 
the  value  of  the  three  items  mentioned  in  the  award,  and" 
Mr.  Spera  agreed  to  eighteen  dollars  less  upon  the  whole,  and 
would  not  agree  with  us,  and  the  award  was  drawn  and  signed 
for  the  amount  that  I and  Mr.  Freeman  agreed  upon.” 

The  award  is  not  drawn  up  as  upon  any  refusal  of  Spera 
to  sign,  or  that  the  two  had  made  an  award  because  the  three 
could  not  agree.  Of  course  it  was  not  necessary  that  it  should 
do  so;  the  award  is  legal  upon  the  face  of  it,  notwithstanding 
two  only  signed  it;  but  from  the  circumstance  of  the  award 
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being  drawn  as  if  all  were  to  sign,  and  the  fact  that  it  was 
signed  by  two  without  any  knowledge  whatever  of  the  third, 
and  that  the  third  was  asked  some  three  or  four  days  after- 
wards to  sign  also,  when  he  refused,  it  is  proved  to  my  mind 
beyond  any  doubt  that  there  never  was  any  meeting  called 
or  appointed  for  settling  and  signing  the  award.  The  rule  is 
that  “the  parties  are  entitled  to  have  recourse  to  the  argu- 
ments, experience,  and  judgment  of  each  arbitrator  at 
every  stage  of  the  proceedings,  brought  to  bear  on  the  minds 
of  his  fellow  judges,  so  that  by  conference  they  shall  mutually 
assist  each  other  in  arriving  together  at  a just  decision.” — 
Russell  on  Awards,  214. 

Reading  the  statements  of  both  parties,  I can  arrive  at  no 
other  conclusion,  than  that  this  rule  has  been  violated  in  this 
instance,  in  the  most  important  point  of  the  whole  matter, 
namely,  the  giving  and  rendering  the  judgment  which  should 
bind  the  parties. 

The  award  must  therefore  be  set  aside. 


Wilson  v.  Wilson. 

Specially  endorsed  summons — Judgment  on — Fraud — Right  of  subsequent 
judgment  creditors  to  attach. 

A subsequent  judgment  creditor  of  defendant  cannot  attack  a prior 
judgment  for  insufficiency  of  the  special  indorsement  on  the  writ 
on  which  it  was  obtained; 

But  he  may  do  so  on  the  ground  that  it  was  allowed  to  be  entered  by 
fraud,  and  to  defeat  his  claim,  for  judgments  obtained,  on  a writ 
specially  endorsed,  are  for  this  purpose  to  be  looked  upon  in  the 
same  light  as  if  founded  upon  a confession. 

Where  it  appeared  that  the  bona  tides  of  the  judgment  was  open  to 
suspicion,  an  issue  was  directed  to  determine  it. 

[Practice  Court,  E.  T.,  1859.] 

This  was  an  application  made  by  the  Commercial  Bank  of 
Canada,  creditors  of  the  defendant,  either  to  set  aside  the 
plaintiff’s  judgment  entered  in  this  cause,  or  to  direct  an 
issue  to  try  whether  there  was  a consideration  to  support  the 
judgment. 

The  plaintiff’s  judgment  wTas  entered  by  default  upon  a 
specially  endorsed  writ  of  summons,  and  execution  issued 
on  the  25th  of  March,  1859,  against  the  defendant’s  goods: 
and  the  Commercial  Bank  obtained  a judgment  against  the 
defendant  on  the  9th  of  May,  1859,  for  £3306  12s.  3d.,  upon 
a verdict  rendered  against  defendant. 
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The  application  of  the  subsequent  judgment  creditor  was 
made  upon  two  grounds.  First,  that  the  plaintiff  was  not 
entitled  to  sign  a final  judgment  for  want  of  appearance  to  a 
writ  of  summons  specially  endorsed  thus:  “ £2000  on  a pro- 
missory note  for  that  amount,  dated  the  4th  of  April,  1855, 
made  by  the  defendant.  Also  £450  to  amount  of  account 
rendered,  bearing  date  the  5th  day  of  March,  1859.  The 
plaintiff  claims  interest  on  £2000  from  the  7th  of  April, 
1856,  and  interest  on  £450  from  the  5th  of  March,  185'9.7' 
The  writ  of  summons  was  issued  on  the  7th  of  March,  1859. 
.Secondly,  that  the  plaintiff  was  the  son  of  the  defendant,  and 
was  a teamsler  in  the  defendant’s  employment,  and  there  was 
strong  reason  for  believing  that  the  note  had  been  given,  and 
the  judgment  allowed  to  be  entered  by  default,  in  order  to 
defraud  the  Commercial  Bank,  and  defeat  their  judgment, 
and  to  protect  the  property  of  the  defendant. 

Burns,  J. — I intimated  at  the  argument  that  I did  not 
think  the  first  ground  could  be  allowed  to  be  urged  6y  the 
Commercial  Bank,  for  they  are  no  parties  to  this  judgment. 
If  the  plaintiff  could  not  properly  sign  a judgment  upon  such 
an  endorsement  upon  the  writ  of  summons,  it  was  only  an 
irregularity  of  which  the  defendant  himself,  or  those  claiming 
as  privy  under  him,  could  take  advantage,  supposing  it  to  be 
conceded  that  it  would  be  irregular  to  sign  judgment  upon  a 
summons  so  endorsed. 

The  second  ground  is  a very  important  matter  to  consider. 
The  following  cases,  Harrod  v.  Benton,  (8  B.  & C.  217), 
Martin  v.  Martin,  (3  B.  & Ad.  934),  Sharpe  v Thomas,  (6 
Bing.  416),  establish  that  a subsequent  judgment  creditor 
may  attack  a judgment  obtained  on  a warrant  of  attorney  on 
the  ground  of  fraud,  upon  an  application  to  the  court  by  a 
motion.  Indeed  there  appears  to  be  no  other  way  in  a court 
of-  law  to  do  it,  for  upon  rival  executions  placed  in  the  hands 
of  the  sheriff,  the  court  will  not  relieve  him  upon  any  appli- 
cation for  an  interpleader  to  determine  the  priority  of  the 
writs.  In  Harrod  v.  Benton,  Lord  Tenterden  said,  “The 
question  whether  they  were  fraudulent  or  not  might  be  tried 
in  an  action  against  the  sheriff  for  a false  return;  but  it  is 
hard  upon  the  sheriff  that  that  question  should  be  tried  at 


876 


PRACTICE  11E  PORTS. 


his  expense”  The  court  held  that  it  had  jurisdiction  over  a 
warrant  of  attorney,  which  it  might  exercise  at  the  instance 
of  any  party  who  had  any  interest  in  supporting  it,  or  in 
setting  it  aside. 

The  question  in  this  case  is,  whether  that  principle  he 
applicable  to  a judgment  obtained  under  the  provisions  for 
endorsing  the  writ  of  summons  specially,  and  obtaining  a 
judgment  for  want  of  appearance,  according  to  sections  41 
and  60  of  the  Common  Law  Procedure  Act,  1856.  Before 
such  a provision  was  enacted,  unless  in  the  case  of  obtaining 
a judgment  by  confession  of  the  defendant  or  warrant  of 
attorney,  no  final  judgment  could  be  had  except  through  the 
act  or  medium  of  the  court  in  some  way.  I know  of  no  class 
of  judgments  which  were  liable  to  be  attacked  by  the  summary 
mode  of  motion,  except  those  obtained  by  the  voluntary  act  of 
the  defendant.  The  recent  enactment  allowing  the  plaintiff  to 
take  a final  judgment  at  once,  upon  filing  a writ  of  summons 
specially  endorsed  with  an  affidavit  of  personal  service,  has 
opened  the  door  to  collusion  and  fraud  quite  as  wide  as  may 
be  used  with  cognovits  and  warrants  of  attorney,  and  I think 
the  non-intervention  of  the  defendant  in  the  obtaining  of  the. 
judgment,  together  with  the  activity  of  the  plaintiff,  should 
be  considered  by  the  court  quite  as  strong  a reason  for  inter- 
fering as  where  the  judgment  is  obtained  by  the  activity  of 
the  defendant  in  the  matter.  The  non-intervention  of  the 
defendant  in  the  matter,  where  it  requires  no  interference  of 
the  court  to  assist  in  obtaining  the  judgment,  should,  it  ap- 
pears to  me,  not  place  others  who  are  interested  in  questioning 
whether  such  conduct  is  for  the  purpose  of  enabling  the 
plaintiff  to  perpetrate  a fraud  in  a worse  position  than  if  the 
defendant  had  actively  assisted  the  plaintiff  to  do  it,  by 
giving  a confession  of  judgment  or  warrant  of  attorney. 

In  this  application,  it  was  scarcely  possible  for  the  Com- 
mercial Bank  to  do  more  than  raise  a ground  of  suspicion 
against  the  plaintiff’s  claim  for  £2000,  on  a note  said  to  be 
given  so  long  ago  as  the  4th  of  April,  1855.  I do  not  feel 
at  all  satisfied  with  the  manner  in  which  the  plaintiff  has 
endeavoured  to  sustain  the  claim,  and  if  the  parties  were  all 
subjected  to  an  examination  before  a jury,  the  truth  of 
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whether  the  defendant  did  owe  the  plaintiff  an  amount  such 
as  claimed,  or  whether  the  whole  was  a contrivance  to  pre- 
vent the  effect  of  the  judgment  which  the  parties  foresaw 
would  be  obtained  by  the  Commercial  Bank,  would  be  much 
better  ascertained. 

I think  the  matter  should  be  settled  by  an  issue  between 
the  parties,  as  suggested  by  Lord  Tenterden  in  Harrod  v. 
Benton.  That  the  court  has  power  to  direct  a 'feigned  issue 
to  inform  the  conscience  of  the  court  upon  any  disputed  facts1' 
arising  upon  motion  or  argument,  cannot  be  doubted.  I refer 
bo  Bex.  v.  Mayor  and  Jurates  of  Bye,  (2  Burr.  798),  and 
‘ Hoskins  v.  Lord  Berkeley,  (4  T.  B.  402).  The  issue  should 
be  between  the  Commercial  Bank  as  plaintiffs,  and  Charles 
Wilson,  the  plaintiff  in  this  suit,  as  defendant;  and  should 
be  to  try  whether  the  judgment  obtained  by  Charles  Wilson 
v.  J ohn  Wilson,  was  founded  upon  a valid  and  bona  fide  con- 
sideration, and  the  present  rule  to  set  aside  the  judgment  be 
enlarged  until  after  the  determination  of  the  issue. 


Glen  v.  The  Grand  Trunk  Bailway  Company. 

Award — Certainty — Finality — Arbitrators,  how  far  bound  by  strict  law — 

Costs. 

An  action  against  a railway  company  for  penning  back  water,  and 
thus  preventing  the  use  of  the  plaintiff’s  mills,  was  referred  to 
arbitration,  with  power  to  the  arbitrators  to  determine  the  damage 
already  sustained,  and  to  direct  how  the  channel  should  be  formed 
by  the  defendants,  or  fix  a sum  to  be  paid  in  lieu  thereof  at  de- 
fendants’ option,  and  a time  within  which  to  choose.  They  award- 
ed £375  for  such  damages,  and  directed  that  within  three  months 
from  the  1st  of  July,  1858,  defendants  should  construct  a channel 
of  specified  size,  or  in  lieu  thereof  should  pay  the  plaintiff  $500  on 
or  before  the  1st  of  August,  1858. 

Held — 1.  That  it  could  not  be  assumed  from  the  fact  that  the  annual 
rental  of  plaintiff’s  mills  was  only  £250,  that  the  damages  had  been 
given  for  more  than  six  months  before  the  commencement  of  the 
suit;  and  semble,  that  this  could  form  no  objection,  for  that  arbi- 
trators, when  not  restrained  by  the  submission,  are  not  bound  as 
the  judges  are  in  a court  of  law. 

2.  That  the  award  in  other  respects  was  sufficiently  certain  and 
final. 

Where  the  costs  of  the  reference  are  in  the  discretion  of  arbitrators, 
and  the  award  says  nothing  about  them,  each  party  pays  his  own 
costs  of  reference,  and  the  costs  of  the  award  are  to  be  borne 
equally. 

[Practice  Court,  H.  T.,  1859.] 

An  action  was  commenced  by  the  plaintiff  against  the 
defendants,  on  the  30th  of  January,  1858,  for  obstructing,  by 
means  of  a railway,  a stream,  and  penning  back  the  water, 
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whereby  the  plaintiff  was  hindered  and  prevented  from  nsing 
his  mills  and  premises  as  he  had  been  accustomed  to  do. 

The  plea  was  not  guilty  by  statute. 

At  the  spring  assizes  of  1858,  at  Cobourg,  by  agreement 
of  the  parties,  a verdict  was  entered  for  the  plaintiff  for  £100, 
and  all  matters  in  difference  in  the  cause  were  referred  to 
arbitration  with  power  to  the  arbitrators,  to  order  the  verdict 
to  be  increased,  or  to  enter  a verdict  for  defendants.  The 
agreement  also  gave  authority  to  the  arbitrators,  if  they  found 
for  the  plaintiff,  to  fix  and  determine  the  damage,  if  any,, 
already  sustained;  also,  to  what  extent  or  how  the  channel 
in  which  the  water  then  flowed  should  be  lowered  or  deepened 
to  remove  the  cause  of  complaint;  or  fix  a sum  to  be  paid  in 
lieu  thereof,  at  the  option  of  the  defendants;  the  election  to 
be  made  in  such  time  as  the  arbitrators  should  fix. 

The  arbitrators  chosen  were  two  civil  engineers  and  a mill- 
wiight.  On  the  12th  of  July,  1858,  the  three  arbitrators 
made  their  award,  and  thereby  they  directed  that  the  verdict 
entered  for  £100  should  be  increased  to  £375,  in  lieu  of  all 
damages  already  sustained.  They  further  awarded  that  within 
three  months  from  the  1st  of  July,  1858,  the  defendants 
should  cause  to  be  constructed  a channel  of  not  less  than 
Lhirty-six  feet  in  width,  and  as  deep  as  the  bottom  of  the 
water  way  in  the  railway  culvert,  and  described  in  a plan 
accompanying  the  award;  or  in  lieu  thereof  should  pay  or 
cause  to  be  paid  to  the  plaintiff  $500,  on  or  before  the  1st 
of  August,  1858. 

The  defendants  moved  to  set  aside  this  award,  on  the  fol- 
lowing grounds: — 1.  That  damages  are  given  for  more  than 
six  months  before  the  commencement  of  the  action.  2.  That 
the  award  is  more  extensive  than,  and  exceeds  the  submission, 
in  this  respect,  that  upon  the  reference  of  the  damages  it  is 
upon  all  matters  in  difference,  whereas  the  submission  is,  as  to 
damages,  of  all  matters  in  difference  in  the  cause.  3.  That 
the  award  is  not  final,  inasmuch  as  it  is  not  said  whether  the 
doing  the  work  or  the  payment  of  the  money  is  intended  tn 
be  a final  and  complete  satisfaction.  4.  That  the  award  does* 
not  dispose  of  all  matters  in  difference,  and  does  not  shew 
what  shall  be  done  to  make  a final  end  of  the  complaints  in 
the  declaration.  5.  That  the  award  does  not  make  anv  dis~ 
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position  of  the  costs.  6.  That  it  is  not  made  in  any  cause, 
and  does  not  dispose  of  the  cause  referred. 

Burns,  J. — With  respect  to  the  first  two  objections,  there 
is  nothing  to  shew  that  the  arbitrators,  in  awarding  the 
amount  they  have  done,  have  gone  beyond  six  months  before 
the  commencement  of  the  action.  It  is  only  the  opinion  of 
the  defendants’  solicitor  they  have  done  so,  inasmuch  as  he 
says  the  annual  rental  of  the  plaintiff’s  mills  was  only  £250, 
and  from  that  he  infers  the  arbitrators  have  gone  to  a period 
beyond  the  six  months.  And  further,  it  is  contended  that 
fhe  arbitrators,  if  they  have  done  so,  have  exceeded  their 
authority.  1 am  not  prepared  to  admit  this.  On  looking  at 
the  submission,  I find,  after  the  parties  have  stated  that  they 
agree  to  refer  the  matters  in  difference  in  the  cause,  as  if 
that  perhaps  was  not  wide  enough  to  embrace  all  they  meant, 
the  submission  says,  “ if  the  arbitrators  shall  find  in  favour 
of  the  plaintiff,  then  they  may  fix  and  determine  his  damages, 
if  any,  already,  sustained.”  There  is  no  limitation  of  time, 
and  if  they  had  power,  as  I think  they  had,  to  fix  the  amount 
of  damages  already  sustained,  then,  when  we  look  at  the 
declaration,  we  find  the  plaintiff  claimed  damages  from  the 
1st  of  January,  1857,  to  the  bringing  of  the  action.  We  must 
not  forget  that  if  parties  leave  their  cases  to  arbitration,  if 
the  parties  themselves  do  not  fetter  the  arbitrators,  they  are 
not  bound  as  the  Judges  are  in  a court  of  law. 

With  respect  to  the  third  and  fourth  objections,  the  effect 
of  the  award  is  that  the  defendants  may  pay  $500  on  the  1st 
of  August,  1858,  to  the  plaintiff,  or  do  the  work  themselves 
within  three  months  from  the  1st  of  July,  1858.  This 
appears  to  me  a final  disposition  of  the  matter.  There  is  to 
the  1st  August  for  the  defendants  to  elect  whether  they  will 
pay  the  $500,  and  if  they  do  not  choose  to  do  that,  then  they 
have  two  months  more  to  do  the  work  in. 

As  to  the  fifth  objection,  the  costs  of  the  cause,  byJhe  sub- 
mission, were  to  abide  the  event.  The  ordering  of  the  verdict 
to  be  entered  for  the  plaintiff  disposes  of  them.  The  costs  of 
the  reference  were  to  be  in  the  discretion  of  the  arbitrators, 
but  the  award  makes  no  mention  of  them.  The  arbitrators 
are  not  bound  to  say  any  thing  about  them  when  left  to  their 
discretion,  and  if  they  gave  no  directions  as  to  those  costs 
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it  is  supposed  their  discretion  is  exercised  in  this  way,  that 
each  party  pays  his  own  costs  of  the  reference,  and  the  costs 
of  the  award  are  to  he  borne  by  the  parties  equally. 

The  sixth  objection  is  a sort  of  make-weight  to  the  others, 
and  I need  make  no  observation  upon  them. 

The  rule  must  be  discharged  with  costs. 


Myers  v.  Hutchinson. 

Attorney — Security  for  costs. 

Security  for  costs,  signed  by  the  attorney  for  the  plaintiff  and  his 
partner,  having  been  put  in  and  allowed  by  the  master; 

Held,  not  good  security,  and  the  bond  ordered  to  be  set  aside. 

[Chambers.] 

Summons  calling  on  the  plaintiffs  attorney  to  show  cause 
why  the  allowance  by  the  master  of  the  sufficency  of  the 
bond  for  security  of  costs  should  not  be  set  aside,  on  the 
ground  that  the  same  was  signed  by  the  plaintiff’s  attorney 
and  his  partner. 

Richards,  J. — There  is  no  doubt  that  an  attorney  cannot 
justify  as  bail  to  the  action.  It  is  said  in  some  places  that 
this  is  to  protect  the  attorney  from  the  importunity  of  his 
client,  &c.,  and  that  if  he  chooses  to  become  bail,  and  is  not 
objected  to,  he  is  liable.  I have  no  doubt  he  is  estopped  by 
his  own  act  in  becoming  bail  from  denying  his  liability.  On 
the  other  point,  however,  the  earliest  rule  which  I can  find, 
on  the  subject  was  made  by  B.  R.  in  Michaelmas  Term,  165$, 
sec.  1,  2 Douglas,  466:  "It  is  ordered  that  for  the  preven- 
tion of  maintenance  and  brocage,  no  attorney  be  lessee  in  an 
ejectment,  nor  bail  for  a defendant,  in  this  court,  in  any 
action.”  It  has  been  held  that  the  rule  extends  to  the  part- 
ners and  clerks  of  the  attorneys,  as  well  as  to  the  clerk  of 
another  attorney,  not  the  attorney  of  defendant,  as  being 
within  the  spirit  of  the  rule.  If  the  object  of  the  rule  be  to 
prevent  maintenance,  it  would  extend  as  well  to  bring  secu- 
rity for  costs  as  to  being  bail  to  the  action.  I am  not  aware 
of  any  express  decision  by  the  courts  of  common  law  in  Eng- 
land on  the  subject.  On  referring  to  the  master  of  the  Court 
of  Common  Pleas,  he  states  that  the  subject  was  brought 
before  Chief  Justice  Macaulay,  in  a case  in  which  Mr.  Jarvis, 
the  plaintiff’s  attorney,  was  concerned,  and  that  after  taking 
time  to  consider  he  prepared  a written  judgment,  in  which 
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be  came  to  the  conclusion  that  the  plaintiffs  attorney  could 
not,  if  objected  to,  be  approved  as  sufficient  security  for  costs. 
Mr.  Jarvis,  on  being  referred  to,  recollected  the  case,  and 
that  the  decision  was  against  him;  but  stated  it  ought  not  to 
bind,  as  it  had  not  been  reported.  The  cases  of  Panton  v. 
Labertouche,  and  Ganteaume  v.  same  defendant,  reported  in 
12  L.  J.  436,  7 Jur.  589,  decided  before  the  Lord  Chan- 
cellor, shew  that  the  attorney  is  not  good  security  for  30sts 
in  equity,  and  are  decided  on  what  is  there  assumed  to  be  the 
rule  at  common  law.  It  is  probable  that  the  reason  why  we 
have  no  reported  cases  at  common  law  on  the  point  in  Eng- 
land, is  that  the  masters  there  never  approve  of  an  attorney 
as  security  for  costs.  I think  the  reason  of  the  rule  for  ex- 
cluding an  attorney  as  bail  to  the  action  applies  equally  to 
his  being  excluded  as  security  for  costs  in  a suit  in  which  he 
is  attorney;  and  as  the  same  principle  would  apply  to  chan- 
cery, I think  the  cases  referred  to,  as  well  as  the  decision  of 
C.  J.  Macaulay,  are  authorities  on  the  point,  and  will  there- 
fore make  an  order  to  the  effect  required. 


Noad  et  al.  v.  Provincial  Insurance  Company. 

Security  for  costs — Affidavit — Information  and  belief. 

i 

An  affidavit  that  deponent  “ is  informed  and  verily  believes  ” that 
the  plaintiff  resides  out  of  the  jurisdiction,  is  not  sufficient  to  sup- 
port a summons  for  security  for  costs. 

[Chambers.! 

The  affidavit  on  which  a summons  for  security  for  costs 
was  obtained,  stated  that  the  residence  of  the  plaintiffs  was 
at  the  city  of  Quebec,  in  Lower  Canada,  out  of  the  jurisdic- 
tion of  the  court,  and  that  they  were  usually  resident  and 
then  resided  there,  “as  I am  informed  and  very  believe.” 
This  was  objected  to  as  insufficient. 

Eichards,  J. — The  plaintiff  refers  to  Joynes  v.  Collinson, 
2 D.  & L.  449,  where  it  was  decided  that  an  affidavit  stating 
that  deponent  “has  been  informed,  and  verily  believes,  that 
the  residence  of  the  plaintiff  is  at  Glasgow,  in  the  kingdom  of 
Scotland;  and  that  he  now,  as  this  deponent  has  been  in- 
formed, and  verily  believes,  resides  there,  out  of  the  juris- 
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diction  of  this  court/’  was  insufficient.  Parke,  Baron,  in  giv- 
ing judgment,  says:  “ According  to  the  books  of  practice,  de- 
posing to  information  and  belief  is  not  enough.  There  can 
be  no  difficulty  in  making  a positive  affidavit,  for  a defendant 
has  only  to  take  out  a summons  to  be  furnished  with  the 
plaintiff’s  residence.” 

These  applications  are  not  generally  favoured  by  the  court, 
and  as  the  case  referred  to  is  decided  by  the  full  court,  I 
think  I ought  to  adhere  to  that  decision,  as  it  is  expressly  in 
point.  Jervis,  C.  J.,  in  Goatley  v.  Emmott,  15  C.  B.,  291, 
in  a somewhat  similar  case  observes,  “ The  habit  of  this  court 
is  to  adhere  to  the  authority  of  decided  cases;  for  it  is  essen- 
tial that  the  practice  should  be  consistent  and  uniform.”  I 
think  the  summons  must  be  discharged. 


The  Bank  of  Upper  Canada  v.  Vanvochis  et  al. 

Appearance  for  one  defendant  only — Judgment  against  loth — Irregularity 
or  nullity — Laches. 

A summons  specially  endorsed  was  served  on  two  defendants  on  the 
7th  of  December,  an  appearance  entered  on  the  14th  for  one  only, 
and  judgment  signed  against  both  on  the  19th  as  if  no  appearance 
had  been  entered.  A fi.  fa.  was  given  to  the  sheriff  on  the  13th 
January.  The  defendant  who  had  appeared  applied  in  March  to 
set  aside  the  judgment,  &c.,  on  affidavit  that  he  was  not  aware 
of  its  having  been  signed  until  the  4th  of  that  month;  the  deputy 
sheriff,  however,  in  answer,  swore  that  a few  days  after  receiving 
the  fi.  fa.  he  informed  this  defendant,  who  replied  that  he  would 
endeavour  to  arrange  it. 

Held,  that  the  judgment  under  the  facts  shewn  was  not  a nullity, 
and  that  defendant  was  too  late  in  his  application. 

Under  the  old  practice  a judgment  entered  without  appearance  was 
a nullity,  defendant  not  being  in  court,  but  under  the  C.  L.  P.  A. 
he  is  deemed  to  be  in  court  after  the  time  for  appearance  has 
expired.  [Chambers.] 

A summons  issued  on  the  15th  of  March,  calling  on  the 
plaintiff  to  show  cause  why  the  judgment  signed,  and  the 
writ  of  execution,  and  all  subsequent  proceedings  thereon, 
should  not  be  set  aside,  so  far  as  related  to  defendant  Arnold, 
on  the  ground  that  judgment  was  signed  after  an  appear- 
ance had  been  entered  for  Arnold  within  the  proper  time 
after  service  of  the  summons. 

Cause  was  shewn  on  the  23rd  of  March.  The  action  was 
brought  to  recover  the  amount  of  a promissory  note  made  by 
the  defendant  Arnold,  and  endorsed  by  the  other  defendant. 
The  summons,  a specially  endorsed  one,  was  served  on  both 
defendants  on  the  7tli  of  December  last,  and  an  appearance 
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duly  entered  on  behalf  of  Arnold,  on  the  14th  of  December, 
and  a final  judgment  was  signed  against  both  defendants  on 
the  19th  of  December,  as  if  no  appearance  had  been  entered 
for  either.  A fi.  fa.  was  issued  on  the  12  th  of  January,  and 
placed  in  the  hands  of  the  sheriff  of  Oxford  on  the  13th  of 
January.  Defendant  Arnold  stated  in  his  affidavit  that  he 
was  not  aware  of  any  judgment  having  been  signed  against 
him  until  the  fourth  day  of  March,  and  then  he  heard  of  it 
through  his  attorney,  Robert  Martin,  who  discovered,  in 
searching  the  registry  office,  that  a certificate  of  the  judg- 
ment had  been  registered  there.  The  delay  in  applying  be- 
tween the  4th  and  15th  of  March,  was  satisfactorily  ac- 
counted for. 

The  plaintiff  objected  that  defendant  had  not  applied  in 
time  to  set  aside  this  judgment,  the  same  having  been  signed 
on  the  19th  of  December,  and  the  application  to  set  aside 
not  having  been  made  until  nearly  three  months  after.  He 
filed  the  affidavit  of  the  deputy-sheriff  of  Oxford,  who  stated 
that  within  three  or  four  days  after  the  receipt  of  the  writ  of 
fi.  fa.  by  the  sheriff,  he  saw  defendant  Arnold  and  informed 
him  that  such  writ  was  in  the  sheriffs  hands  for  execution, 
and  that  Arnold  replied  that  he  would  try  and  arrange  it.  It 
was  further  agreed  on  behalf  of  the  plaintiff  that  as  there  was 
no  affidavit  of  merits,  the  judgment  would  not  be  set  aside, 
after  the  defendant  was  clearly  guilty  of  laches. — Weedon  v. 
•Garcia,  2 Dowl.,  1ST.  S.  64;  Holmes  v.  Russel,  9 Dowl.  487. 

On  behalf  of  the  defendant  it  was  contended  that  he  swore 
positively  he  had  no  notice  of  the  proceedings:  that  he  had 
proceeded  regularly,  and  that  after  he  had  appeared,  the 
power  given  by  the  statute  to  sign  judgment  without  declar- 
ing was  gone:  that  such  judgment  was  a nullity,  and  if  a 
nullity  he  could  apply  at  any  time  to  set  it  aside.  It  was 
further  suggested,  as  the  plaintiffs  had  several  executions 
against  defendant,  he  might  not  have  understood  the  de- 
puty sheriff  as  referring  to  this  cause,  and  therefore  it  could 
not  be  said  he  had  knowledge  of  the  plaintiffs’  proceeding  in 
the  action;  and  that  he  had  so  sworn.  Roberts  v.  Spurr,  3 
Dowl.  551,  was  referred  to. 

Richards,  J. — I must  assume  that  defendant  Arnold  was 
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informed  as  far  back  as  the  month  of  J anuary  that  the  fi.  fa. 
in  this  canse  was  in  the  sheriff’s  hands.  Of  course  this  must, 
have  escaped  his  recollection  when  he  made  the  affidavit 
filed  on  his  behalf.  If  he  was  so  informed,  then  he  is  toa 
late  to  move  to  set  aside  the  judgment,  if  the  signing  of  the 
judgment  is  not  a nullity.  I cannot  say  I consider  the  sign- 
ing judgment  a nullity  under  the  facts  shewn.  If  the  plain- 
tiff had  declared,  and  defendant  had  pleaded,  and  the  plain- 
tiff has  signed  judgment  by  mistake,  overlooking  the  plea, 
that  judgment  could  not  be  treated  as  a nullity,  it  would 
merely  be  an  irregularity.  The  case  in  9 Dowling  seems  to 
me  very  strong  authority  for  the  plaintiff.  There  no  notice 
whatever  of  any  proceedings  was  given  to  defendant,  and  the 
first  intimation  he  had  of  any  proceedings  against  him  was 
an  execution  levied;  but  because  he  neglected  to  apply  in  due 
time,  and  there  was  no  affidavit  of  merits,  the  judge  refused 
to  set  aside  the  proceedings,  holding  that  they  could  not  be 
treated  as  a nullity.  Coleridge  gives  a mode  of  testing 
whether  an  objection  be  a nullity  or  an  irregularity.  He 
says,  “If  he  can  waive  it,  it  amounts  to  an  irregularity:  if 
he  cannot  it  is  a nullity.”  I think  this  irregularity  could 
have  been  waived,  and  therefore  defendant  by  his  laches  has 
waived  it,  and  cannot  now  set  aside  the  judgment.  The  case 
referred  to  by  defendant,  in  3 Dowl.,  only  shews  that  under 
the  old  practice  proceeding  to  judgment  when  defendant  had 
not  appeared,  and  no  appearance  had  been  entered  for  him, 
was  an  irregularity  amounting  to  a nullity,  as  no  proceeding 
in  the  nature  of  a judgment  could  be  had  until  the  party  was 
in  court;  but  under  the  Common  Law  Procedure  Act,  I appre- 
hend, after  the  time  for  entering  an  appearance  has  passed, 
the  party  is  deemed  to  be  in  court.  I am  of  opinion  the 
summons  must  be  discharged.  The  only  doubt  I have  is  as 
to  costs:  being  moved  with  costs,  as  a general  rule  it  is  dis- 
charged with  costs,  but  as  this  is  the  first  case  I am  aware  of 
of  this  kind  since  the  Common  Law  Procedure  Act,  let  the 
summons  be  discharged  without  costs  to  either  party. 
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The  Corporation  of  East  Missouri  v.  Cogswell  et  al. 

Subpoena — Attachment. 

Where  the  affidavit  of  service  did  not  state  that  the  original  sub- 
poena had  been  shown  to  the  witness: 

Held,  that  attachment  would  not  lie,  though  the  witness  attended 
several  days  previous  to  the  day  of  trial,  and  was  paid. 

[Practice  Court,  H.  T.,  I860.] 

This  was  an  application  against  W.  A.  Gray,  a witness  in 
this  canse  subpoenaed  to  attend  at  the  last  assizes  held  at 
Woodstock,  to  give  evidence  on  the  part  of  the  plaintiffs. 

. H.  G.  Miller,  in  Michaelmas  Term  last,  obtained  a rule 
nisi  on  Mr.  Gray,  to  shew  cause  why  an  attachment  should 
not  issue  against  him  for  his  disobedience  to  the  subpoena. 
The  rule  was  enlarged  until  this  term. 

Eichards,  Q.  C.,  shewed  cause.  He  relied  upon  the  fact 
of  the  affidavit  of  service  not  stating  that  the  original  sub- 
poena had  been  shewn  to  the  witness,  as  an  answer  against 
granting  an  attachment. 

The  affidavit  of  service  shewed  that  a copy  of  the  writ  was 
served  on  Saturday,  the  8th  of  October  last,  and  that  the 
person  serving  it  told  the  witness  he  would  he  required  to 
attend  court  on  the  following  Monday,  and  paid  him  12s.  6d. 
on  account  of  his  fees  The  witness  attended  on  the  follow- 
ing Monday,  Tuesday,  and  Wednesday,  for  which  he  was 
paid  15s.  in  addition.  The  cause  was  tried  on  Thursday  the 
13th  of  October,  and  the  witness  was  called  and  did  not 
appear  at  the  trial.  It  was  stated  in  the  affidavit  that  he 
was  in  the  interest  of  the  defendant,  and  did  not  desire  to 
give  evidence  against  him,  and  therefore  it  was  insinuated 
that  he  purposely  absented  himself  from  the  court.  The 
eases  relied  on  by  Mr.  Eichards  were  Wadsworth  v.  Marshall,. 
1 C.  & M.  87;  Eex.  v.  Wood,  1 Howl.  509;  and  Garden  v. 
Creswell,  2 M.  & W.  319. 

Burns,  J. — The  doubt  I had  in  my  mind  was  whether  the 
present  case  did  not  differ  from  the  cases  cited  in  this  respect, 
that  here  the  witness  did  attend  in  consequence  of  the  service 
and  was  paid;  hut  on  looking  at  the  facts  of  the  case  of 
Smith  v.  Truscott,  (6  M.  & G.  267),  I do  not  see  that  it  will 
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do  so.  “ The  misconduct  of  the  witness/5  observes  Tindal, 
C.  J.  “ cannot  be  allowed  to  affect  the  result  of  this  applica- 
tion.55 The  application  is  based  upon  the  proposition  that 
the  party  has  committed  a contempt  of  court,  and  in  order  to 
make  that  complete  the  party  applying  for  the  attachment 
must  make  out  a perfect  case.  Receiving  the  money  may 
give  a ground  of  action  to  have  it  refunded,  as  may  any  other 
loss  the  party  subpoenaing  the  witness  had  sustained  by  his 
non-attendance,  and  the  service  here  and  attendance  of  the 
witness  may  he  quite  sufficient  for  that  purpose;  hut  this  is 
a very  different  question  from  punishing  for  contempt  of 
court,  in  disobeying  the  process  of  the  court.  See  Marshall 
v.  The  York,  Newcastle  and  Berwick  Railway  Company,  (11 
C.  B.  398). 

The  rule  for  an  attachment  must  he  discharged,  hut  it 
must  he  without  costs. 


McMaster  v.  Milne. 

Interpleader  order — Date  of  title  to  the  goods — Order  rescinded. 

Goods  of  defendant  being  seized  on  the  27th  of  May,  1858,  one  B. 
claimed  them,  and  an  interpleader  issue  was  directed  to  try  whether 
the  goods  were  his  at  the  time  of  the  delivery  of  the  writ  to  the 
sheriff.  The  nature  of  the  claimant’s  title  was  not  shewn  in  the 
application,  and  he  afterwards  applied  to  amend  or  rescind  the 
order,  on  the  ground  that  the  writ  was  received  by  the  sheriff  in 
June,  1857,  and  his  title  was  acquired  subsequently.  The  sheriff 
gave  no  explanation  of  his  delay,  and  the  execution  plaintiff  denied 
that  he  had  authorised  it. 

Held,  that  the  interpleader  order  must  be  rescinded,  with  costs  to 
the  execution  plaintiff,  but  not  the  claimant,  to  be  paid  by  the 
sheriff. 

An  interpleader  order  was  made  on  the  18th  of  June,  1858, 
at  the  instance  of  the  sheriff  of  Northumberland  and  Durham. 
The  sheriffs  affidavit  stated  that  he  had  seized  the  defen- 
dant’s goods  on  the  27th  of  May,  and  they  were  claimed  on 
the  28th  by  one  Bennett,  who  threatened  him  with  an  action. 
When  the  interpleader  was  drawn  up,  the  title  of  the  claim- 
ant was  not  made  to  appear,  and  all  parties  seemed  to  take  it 
for  granted  that  an  issue  must  he  directed,  and  so  the  facts 
were  not  enquired  into.  The  order  was  framed  that  the 
question  to  he  tried  should  be  whether  the  goods  seized  under 
the  writ  of  fieri  facias,  or  any  part  thereof,  were  at  the  time 
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of  the  delivery  of  the  writ  to  the  sheriff  the  property  of  the 
said  claimant  as  against  the  said  execution.  The  claimant, 
Bennett,  afterwards  applied  to  amend  the  order,  so  that  it 
should  be  to  try  whether  the  goods  at  the  time  of  the  seizure 
by  the  sheriff  were  the  goods  of  the  claimant,  or  to  rescind 
the  order  altogether.  The  ground  for  asking  for  the  amend- 
ment was  that  confining  the  claimant  to  the  time  of  the 
delivery  of  the  writ  of  fi.  fa.  to  the  sheriff  defeated  his  title 
in  toto,  for  that  he  purchased  the  goods  from  the  defendant 
so  long  ago  as  last  year,  and  purchased  goods  from  other 
persons,  and  mixed  all  the  goods  together,  long  prior  to  the 
time  of  the  sheriff  making  any  seizure.  It  was  shewn  that 
the  sheriff  received  the  fi.  fa.  on  the  22nd  of  June,  1857, 
and  did  nothing  upon  it  until  the  27th  of  May,  1858. 

The  plaintiff  resisted  any  alteration  of  the  issue  ordered  to 
he  tried,  for  he  contended,  and  it  was  sworn  to  on  his  behalf, 
that  the  writ  was  placed  in  the  hands  of  the  sheriff  without 
any  instructions  that  he  was  not  to  act  upon  it;  but,  on  the 
contrary,  that  he  was  to  enforce  it.  The  plaintiff’s  attorney, 
in  March  last,  ruled  the  sheriff  to  return  the  writ,  but  fore- 
bore to  enforce  it  by  attachment  on  the  sheriff’s  promise 
that  he  would  sell  upon  the  writ.  The  sheriff  offered  no 
explanation  why  he  delayed  acting  upon  the  writ  from  June, 
1857,  till  May,  1858,  and  did  not  deny  that  during  all  that 
time  he  had  the  fi.  fa.  in  his  possession. 

Burns,  J. — It  certainly  is  not  fair  to  the  claimant  that  the 
issue  should  be  that  fie  must  be  driven  back  prior  to  the  22nd 
of  June,  1857,  to  establish  his  title;  for  he  only  acquired  his 
title,  whatever  it  may  be,  and  respecting  which  it  is  not  for 
me  to  judge  at  present,  long  subsequently:  but  if  it  be  true, 
as  the  execution  creditor  says,  that  he  never  authorised  the 
sheriff  to  grant  all  the  delay  spoken  of,  and  that  he  was 
urgent  upon  the  sheriff  to  do  his  duty,  it  would  be  equally 
hard  upon  him  to  have  his  action  against  the  sheriff  barred 
in  case  the  claimant  established  a good  title  to  the  goods 
on  the  27th  of  May,  the  time  when  the  sheriff  made  the 
seizure.  The  interpleader  order  cannot  therefore  be  amended, 
and  under  the  facts  cannot  be  allowed  to  stand,  but  it  must 
25 
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be  rescinded.  The  terms  proper  upon  which  to  rescind  it 
will  he,  that  the  present  order  for  rescinding  the  interpleader 
order  he  made  absolute,  with  costs  to  be  paid  by  the  sheriff 
to  the  execution  creditor;  and  that  the  original  summons 
obtained  by  the  sheriff  for  the  interpleader  be  discharged, 
with  costs  to  the  execution  plaintiff  to  be  paid  by  the  sheriff. 

I give  no  costs  to  the  claimant,  for  if  he  had  made  his 
claim  appear  at  the  return  of  the  sheriff’s  first  summons,  the 
whole  difficulty  would  have  been  avoided. 


Arkland  v.  Hall. 

Injunction — C.  L.  P.  A.,  1856,  secs.  283,  5,  6,  constimotion  of — Endorse- 

ment of  summons — Declaration. 

Plaintiff  having  recovered  damages  in  an  action  for  overflowing  his 
land  with  water,  and  the  same  overflowing  being  continued  by  de. 
fendant,  though  the  verdict  was  not  moved  against: 

Held,  that  the  plaintiff  could  not,  under  the  circumstances,  claim  a 
writ  of  injunction,  because  he  had  not  endorsed  such  claim  on  the 
writ  of  summons  under  C.  L.  P.  A.,  1856,  secs.  283,  4,  5;  and  that 
an  injunction  under  sec.  286  can  only  issue  when  such  endorsement 
has  been  made. 

[Chambers.  ] 

This  was  an  application  by  summons  for  a writ  of  injunc- 
tion under  the  286th  section  of  the  C.  L.  P.  A.,  under  the 
following  circumstances:  on  the  4th  of  March,  1857,  the 
plaintiff  commenced  an  action  on  the  case  against  the  defen- 
dant for  overflowing  his  land,  the  south  half  of  lot  Ho.  14,  in 
the  4th  concession  of  Whitby.  The  writ  of  summons  and  the 
declaration  thereon  were  in  the  ordinary  form,  and  the  de- 
fendant pleaded — 1st.  Hot  guilty;  and  2nd,  that  the  plain- 
tiff was  not  the  owner  of  the  land.  The  case  was  tried  at 
the  assizes  held  at  Whitby,  in  October,  1857,  and  resulted 
in  a verdict  for  the  plaintiff  of  5s.  After  the  trial  the  plain- 
tiff served  the  defendant  with  a written  demand  that  he 
should  cease  to  flood  the  plaintiff’s  land,  and  the  defendant, 
as  appeared  by  the  plaintiff’s  affidavit,  refused  to  comply, 
but  still  continued  to  flood  his  land,  to  his  great  injury.  The 
verdict  was  not  moved  against,  but  still  remained  in  force, 
though  the  plaintiff  had  not  as  yet  entered  up  judgment. 
The  defendant  objected  that  under  these  circumstances  no 
writ  of  injunction  could  be  claimed  in  this  action. 
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Burns,  J. — It  appears  to  me  the  defendant’s  objection  is 
well  founded,  and  that  the  plaintiff  has  misconceived  the 
force  and  effect  of  the  286th  section.  The  283rd,  284th,  and 
285th  sections  very  clearly  shew  that  the  writ  of  summons 
in  an  action  like  the  present  must  be  endorsed  that  the  plain- 
tiff claims  a writ  of  injunction;  and  the  declaration  must  be 
framed  accordingly,  so  that  judgment  may  be  pronounced 
ultimately  whether  a writ  of  injunction  shall  or  shall  not 
issue;  and  this  may  be  in  addition  to  any  claim  for  damages 
which  may  be  tried  and  adjudged  upon.  The  plaintiff  con- 
strues the  286th  as  if  it  had  no  reference  whatever  to  the 
* other  sections,  and  may  be  applied  to  a case  like  the  present, 
though  no  writ  of  injunction  was  claimed  in  the  declaration. 
I do  not  take  that  to  have  been  the  meaning  of  the  legisla- 
ture. I think  the  meaning  of  this  section  is  that  the  plain- 
tiff may  have  a temporary  injunction  at  any  time  after  the 
commencement  of  the  action;  that  is,  an  action  commenced 
for  the  object  mentioned  in  the  283rd  section,  and  upon 
which  the  judgment  will  be  whether  an  injunction  shall  or 
shall  not  be  granted.  If  the  286th  section  can  be  applied  as 
the  plaintiff  contends  for,  I can  see  no  reason  for  the  provi- 
sions contained  in  the  previous  sections,  unless  they  be  oon- 
fined  to  cases,  where  damages  are  sought  as  compensation  for 
the  injury,  as  well  as  other  cases;  and  without  the  aid  of  the 
286th  section  an  injunction  could  only  be  claimed  at  the 
termination  of  the  suit,  but  with  the  aid  of  it  an  interim 
injunction  may  be  obtained  when  the  action  is  for  that 
purpose. 

The  plaintiff’s  summons  must  therefore  be  discharged, 
and  being  the  first  case,  without  costs. 


Manson  v.  Gurnett. 

Replevin  against  a magistrate — 16  Vic.,  ch.  180 > sec.  8;  18  Vio.,  ch.  118 — 
Construction  of. 

A gold  watch  having  been  taken  upon  a search  warrant  from  a per- 
son who  absconded,  the  plaintiff  claimed  title  to  it,  and  brought 
replevin  therefor  agalhst  a city  police  magistrate,  who  applied  to 
stay  proceedings  under  16  Vic.,  ch.  180,  sec.  6. 

Held,  that  replevin  does  not  come  within  the  act;  and  the  applica- 
tion was  dismissed. 

This  was  an  action  of  replevin  commenced  in  the  county 
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court  for  the  county  of  Wentworth,  against  the  defendant, 
who  was  the  police  magistrate  of  the  city  of  Toronto,  to  re- 
cover back  a gold  watch  which  it  was  alleged  had  been  lodged 
with  him,  having  been  taken  upon  a search  warrant  from 
a person  who  absconded.  The  plaintiff  claimed  title  by 
assignment  from  the  person  who  caused  the  search  warrant 
to  be  issued.  The  defendant  removed  the  suit  from  the 
County  Court  into  the  Court  of  Queen’s  Bench,  and  then 
after  declaration  applied  to  stay  all  proceedings  in  the 
action,  on  the  grounds  that  he  was  acting  as  a magistrate 
in  the  matter:  that  the  declaration  did  not  state  that  he 
acted  maliciously  and  without  reasonable  and  probable  cause: 
that  he  had  no  notice  of  action;  and  that  in  fact  when  the 
writ  of  replevin  was  served  upon  him  the  watch  was  not  in 
his  custody  or  keeping,  but  in  that  of  the  deputy  chief  of 
police.  The  defendant  claimed  that  he  was  protected  by 
the  statute  16  Vic.,  ch.  180,  and  that  under  the  sixth  section 
he  was  entitled  to  have  all  proceedings  stayed. 

*'•  Burns,  J. — It  does  not  appear  to  me  that  I can  help  the 
defendant  upon  a motion  of  this  kind,  and  I must  therefore 
discharge  the  summons.  The  whole  scope  of  the  act  16  Vic., 
ch.  180,  convinces  me  that  the  action  of  repevin  is  not  one 
contemplated  or  coming  within  the  meaning  of  it.  The 
8th  section  compels  the  plaintiff  to  give  a month’s  notice  of 
action,  and  one  of  the  grounds  of  complaint  made  by  the 
defendant  here  is  that  he  has  not  had  that  notice.  We  have 
already  determined  that  the  action  of  replevin  is  not  one 
coming  within  the  meaning  of  14  and  15  Vic.,  ch.  54,  requir- 
ing notice  of  action  to  be  given  to  bailiffs.  See  Folger  v. 
Minton,  (10  U.  C.  R.  423).  The  English  cases  will  be  found 
stated  there.  The  fact  that  the  defendant  never  had  the 
custody  of  the  watch,  and  did  not  detain  it,  forms  a ground 
of  defence  upon  the  merits,  and  cannot  be  enquired  into  on 
an  application  of  this  nature.  Gilchrist  See  v.  Conger, 
Sheriff  (11  U.  C.  R.  197). 

The  18th  Vic.,  ch.  118,  does  not  apply  to  a case  of  this 
description.  If  it  be  true,  as  the  defendant  says,  that  he 
did  not  detain  the  watch,  he  must  succeed  upon  that  on  the 
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trial.  No  doubt  he  does  not  wish  the  trouble  and  vexation 
of  defending  a suit,  which  probably  there  would  have  been 
no  necessity  for  bringing  in  the  name  of  any  one,  if  the  plain- 
tiff had  acted  courteously  to  the  defendant,  by  representing 
how  and  in  what  manner  he  claimed  title;  but,  inasmuch 
as  he  would  have  been  subject  to  an  action  of  trover  in  case 
of  demand  and  refusal  if  he  had  possession  of  the  article, 
he  is  subject  in  the  same  manner  to  the  replevin  action,  if  it 
can  be  sustained  upon  the  same  ground. 

Summons  discharged,  costs  to  be  costs  in  the  cause. 


Potter  v.  Pickle. 

Confession  of  judgment — Continuing  security — Omission  to  file  affidavit  of 

execution. 

A confession  of  judgment  may  be  taken  as  a continuing  security  for 
future  acceptances,  and  will  be  good  as  against  other  creditors. 
Where  judgment  was  entered  on  a cognovit  duly  executed,  but  with- 
out filing  an  affidavit  of  execution:  Held,  not  a nullity,  so  that  the 
judgment  might  be  set  aside  at  the  instance  of  other  creditors  of 
defendant,  but  fin  irregularity  only;  and  the  affidavit  was  allowed 
to  be  filed  afterwards. 

[Practice  Court,  H.  T.,  1853.] 

In  Trinity  Term  last,  a rule  was  obtained  in  this  cause,  on 
behalf  of  the  Commercial  Bank  of  Canada,  who  has  caused 
an  attachment  to  be  issued  against  the  estate  and  effects  of 
the  defendant  as  an  absconding  debtor,  to  set  aside  a judg- 
ment obtained  by  the  plaintiff  upon  a confession  of  judgment 
signed  by  the  defendant  on  the  18th  of  April,  1857,  and  upon 
which  confession  judgment  had  been  entered  up  and  execu- 
tion issued  a few  days  after  the  attachment  was  issued;  or  for 
such  relief  as  the  facts  disclosed  in  the  affidavits  would  war- 
rant. The  grounds  for  this  application  were,  1st,  that  the 
judgment  was  irregularly  entered,  because  there  was  no  affi- 
davit of  the  execution  of  the  confession  of  judgment  filed 
when  the  judgment  was  entered,  and  that  the  whole  pro- 
ceedings were  therefore  null  and  void.  2nd,  that  the  amount 
endorsed  to  be  levied  had  been  satisfied,  or  the  greater  por- 
tion thereof. 

It  appeared  on  shewing  cause  that  the  confession  of  judg- 
ment was  duly  witnessed  by  an  attorney  on  the  defendant’s 
behalf,  but  he  neglected  to  make  the  affidavit  of  execution, 
and  the  deputy  Clerk  of  the  Crown  omitted  to  notice  that  the 
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cognovit  was  not  proved  when  he  entered  the  judgment.  The 
attorney  afterwards  made  an  affidavit  of  the  due  execution 
of  the  confession,  and  it  was  asked  that  such  affidavit  might 
now  he  filed. 

Burns,  J. — I think  it  may.  I do  not  look  upon  the  judg- 
ment as  being  to  all  intents  and  purposes  void  as  against  all 
and  every  person.  The  defendant  makes  no  objection,  and 
the  attorney  who  was  present  for  him  consents,  and  he  swears 
that  he  did  witness  the  confession,  and  that  the  defendant  did 
execute  it.  I think  it  is  an  irregularity  only,  which  may  be 
waived  or  cured. 

The  next  ground  of  attack  is  founded  upon  affidavits 
stating  that  the  plaintiff  and  defendant  had  various  transac- 
tions together,  and  that  both  of  them  have  admitted  that 
when  certain  payments  were  made  their  transactions  would 
be  squared  up,  and  the  defendant  would  owe  the  plaintiff 
nothing.  The  plaintiff  has  answered  these  allegations  fully; 
for  he  says  the  defendant  may  have  so  represented  the  matte 
to  the  agents  of  the  bank,  as  he  would  be  interested  to  pre- 
vent the  bank  from  being  aware  of  his  dealings  with  the 
plaintiff;  but  that  he  himself  never  did  any  thing  of  the 
kind.  He  then  states  the  origin  of  the  transaction,  and  shews 
that  at  the  date  of  the  confession  the  defendant  was  largely 
indebted  to  him  for  moneys  then  paid,  and  he  was  under 
acceptances  for  the  defendant  for  another  considerable  sum, 
the  two  equal  to  the  amount  specified  in  the  confession. 
Further,  the  plaintiff  states  that  the  understanding  and 
agreement  was  that  the  confession  of  judgment  was  not  only 
to  secure  the  amount  so  due,  but  it  was  to  stand  as  a security 
for  acceptances  which  the  plaintiff  might  come  under  after- 
wards fo.r  the  defendant;  and  he  gives  a particular  account 
of  what  payments  have  been  made  to  him,  and  what  liabilities 
he  has  incurred  which  the  judgment  was  intended  to  secure; 
and  he  swears  to  the  sum  endorsed  upon  his  execution. 

I did  not  entertain  any  doubt  at  the  time  of  the  argument 
that  the  amount  claimed  by  the  plaintiff  was  in  truth  due  to 
him,  but  the  doubt  I entertained  was  whether  a confession 
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of  judgment  could  be  used  as  a continuing  security,  to  the 
exclusion  of  other  creditors,  even  supposing  that  there  was 
no  deception  as  to  the  amount  due.  Upon  looking  into  the 
question,  I find  authority  warrants  it,  and  that  it  is  a good 
consideration  for  a warrant  of  attorney  that  the  plaintiff  is 
to  accept  bills,  etc.,  for  the  defendant,  after  the  same  be 
given.  Robinson  v.  Robinson,  3 D.  & L.  134,  S.  C.,  10  Jur. 
356.  There  are  many  authorities  since  that  go  to  shew  that 
the  consideration  may  be  a continuing  one,  and  that  the 
court  will  not  summarily  dispose  of  the  question.  I refer 
to  Dolling  v.  White,  S.  C.;  17  Jur.  505. 

I shall  discharge  the  rule,  but  without  costs. 


Shipman  v.  Shipman  et  al. 

Award — Attachment  for  non-payment  of  costs — Power  of  attorney. 

Where  the  submission  provided  that  the  costs  of  the  cause  should 
abide  the  event,  but  no  authority  was  given  to  the  arbitrators  to 
direct  a verdict  to  be  entered,  and  the  award  was  silent  as  to  costs. 
Held,  that  attachment  was  the  proper  remedy  for  their  recovery. 

A power  of  attorney  from  one  of  three  defendants  to  demand  the 
costs  is  sufficient,  payment  to  one  being  payment  to  all. 

[Practice  Court,  H.  T.,  1859.] 

This  was  an  action  of  ejectment  brought  to  recover  posses- 
sion of  certain  lands  then  in  the  occupation  of  the  defendant 
Henderson,  and  claimed  by  him  under  assignments  made 
to  him  by  the  defendant  D.  H.  Shipman.  The  suit  was 
between  parties  who  were  all  nearly  related,  two  of  the 
defendants  being  brothers  of  the  plaintiff,  and  the  third  con- 
nected by  marriage,  and  as  the  case  involved  questions  of 
considerable  importance,  the  parties,  at  the  assizes  held  at 
Perth,  in  April,  1877,  consented  to  refer  the  suit  and  all 
matters  in  difference  between  the  plaintiff  and  the  defendants 
to  certain  arbitrators,  members  of  the  bar,  chosen  from 
Brockville,  Kingston  and  Ottawa,  and  it  was  agreed  that 
they  should  be  judges  of  law  as  well  as  of  fact  in  the  case; 
the  costs  of  the  cause  were  to  abide  the  event,  and  the  costs 
of  the  reference  and  award  to  be  in  the  discretion  of  the 
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arbitrators.  An  award  was  made  deciding  that  the  defend- 
ant Henderson  was  entitled  to  the  possession  of  that  part  of 
the  lands  and  tenements  mentioned  in  the  writ  of  ejectment 
in  the  said  cause,  to  which  he  had  limited  his  defence; 
and  that  a certain  deed  of  bargain  and  sale  executed  by 
the  plaintiff  and  one  Rachel  Shipman,  and  a certain  other 
deed  executed  by  one  Milicent  Shipman,  to  the  defendant 
Daniel  Harvey  Shipman,  were  good  and  valid  in  law,  and 
were  made  bona  fide  and  for  a good  consideration.  They 
further  awarded  that  the  defendant  Henderson  should  enter 
into  a bond  in  a penalty  of  £500,  to  the  plaintiff,  to  use  all 
exertion  to  procure  a partition  of  the  estate  of  the  late 
Daniel  Shipman,  and  on  the  same  being  made,  to  convey  to 
the  plaintiff  one  acre  of  the  land  to  be  allotted  to  the  defend- 
ant Henderson  as  his  portion  of  the  said  estate, — the  posi- 
tion of  such  acre  to  be  decided  by  the  parties,  or  in  case  of 
their  not  being  able  to  agree  about  it,  to  be  decided  by  disin- 
terested persons.  Such  bond  was  required  to  be  given  by 
defendant  Henderson,  in  consequence  of  his  being  aware  at 
the  time  he  took  the  conve}^ance  from  Daniel  H.  Shipman, 
that  he  was  bound  to  make  an  obligation  to  the  plaintiff  to 
the  same  effect.  The  costs  of  the  reference  and  award  were 
stated  by  the  arbitrators  at  £85,  and  each  of  the  parties 
were  directed  by  the  award  to  pay  half  that  amount. 

The  ejectment  suit  pending  between  the  parties  being  thus 
at  an  end  by  reason  of  the  award  being  in  favour  of  the 
defendants,  the  costs  of  the  suit,  which  by  the  reference  were 
to  abide  the  event,  were  taxed  at  the  first  instance  at  £154 
9s.  Id.,  but,  on  a revision  by  order  of  Mr.  Justice  Burns, 
were  reduced  to  £72  13s.  That  amount  was  demanded 
from  the  plaintiff  under  power  of  attorney  from  the  defen- 
dant Henderson,  and  the  necessary  papers  and  vouchers  in 
such  cases  were  exhibited  to  the  plaintiff  when  the  demand 
was  made.  The  amount  was  not  paid,  and  an  attachment  was 
moved  for  in  Michaelmas  Term,  and  a rule  nisi  granted 
returnable  on  the  first  day  of  the  present  term.  The  rule  being 
moved  absolute,  cause  was  shown  against  it  by  Richards,  Q.C., 
who  objected  that  the  original  suit  was  between  the  plain- 
tiff and  three  defendants,  and  that  the  suit  between  the  plain- 
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tiff  and  these  three  defendants,  and  all  matters  in  difference 
between  the  plaintiff  and  Henderson,  one  of  these  defend- 
ants, had  been  referred.  That  by  the  rule  of  reference  the 
arbitrators  had  no  power  to  award  respecting  the  costs  of 
the  cause,  which  were  to  abide  the  event;  and  that  though 
the  award  in  favour  of  one  of  the  defendants  might  have 
decided  the  suit,  there  was  no  award  as  to  the  costs  of  the 
suit,  and  no  remedy  by  attachment  for  the  recovery  of  such 
costs. 

McLean,  J. — When  the  suit  was  withdrawn  and  referred 
to  the  decision  of  arbitrators,  to  whom  authority  was  given 
as  to  the  costs  of  the  reference  and  award,  but  no  authority 
as  to  the  costs  of  the  cause,  which  by  the  agreement  were  to 
abide  the  event,  I think  it  was  clearly  intended  that  the 
award  should  be  conclusive  as  to  the  right  of  either  party  as 
to  those  costs;  and  that  it  should  not  be  in  the  power  of  the 
arbitrators  to  withhold  the  costs  of  the  cause  from,  the  party 
w*ho  should  be  found  in  the  right.  It  is  laid  down  in  Wat- 
son on  Awards,  page  89,  that  when  it  is  provided  that  the 
costs  shall  abide  the  event  of  the  award,  by  this  is  meant  the 
legal  event,  and  that  costs  are  payable  upon  an  award  in  the 
same  manner  as  upon  a verdict.  In  this  case  no  verdict  was 
taken  at  the  trial,  and  no  authoritv  to  the  arbitrators  is  con- 
tained in  the  reference  to  direct  a verdict  to  be  entered. 
The  cause  was  withdrawn,  and  that  and  all  matters  in  differ- 
ence was  referred  to  the  arbitrators,  and  the  award  being  in 
favour  of  the  defendants  the  cause  is  terminated,  and  no 
further  proceeding  can  be  had  in  it.  This  being  the  case 
the  costs,  which  were  to  abide  the  event,  can  only  be  recov- 
ered by  this  mode  of  proceeding.  The  right  of  the  defendant 
to  recover  the  costs  of  the  cause  has  been  decided  by  the 
finding  of  the  arbitrators,  but  the  award  is  silent  as  to  these 
costs,  and  no  action  can  therefore  be  sustained  on  the  award 
to  recover  them.  All  the  proceedings  taken  by  the  defen- 
dants with  a view  to  enforce  the  payment  of  costs  appear  to 
be  regular,  and  the  only  ground  upon  which  the  plaintiff 
endeavours  to  avoid  payment  is  by  an  affidavit  of  the  plain- 
tiff, shewing  that  one  of  the  parties  who  has  executed  as 
surety  for  defendant  Henderson  the  bond  directed  by  the 
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award  to  be  given  to  the  plaintiff,  is  in  insolvent  circum- 
stances, and  that  nothing  conld  probably  be  recovered  from 
him  in  case  default  should  be  made  by  Henderson  in  per- 
forming the  condition  of  the  bond.  The  award  directs  the 
bond  to  be  given  with  one  sufficient  surety,  but  there  are 
two  sureties  who  have  executed  it,  and  as  to  one  of  them  no 
objection  whatever  is  made;  besides,  the  giving  of  the  bond 
by  Henderson  has  nothing  to  do  with  his  right  to  recover 
the  costs  of  the  suit. 

I think  the  power  of  attorney  from  one  of  the  defendants 
to  demand  the  costs  sufficient,  as  payment  to  one  would  be 
a good  payment  to  all;  but  no  objection  has  been  urged  on 
that  score. 

The  rule,  therefore,  for  an  attachment  to  issue  against  the 
plaintiff  must  be  made  absolute. 


Jones  v.  Cook. 

Replevin — Affidavit — Description  of  goods. 

An  affidavit  in  support  of  a writ  of  replevin  must  be  sufficient  to 
enable  the  sheriff  by  it  to  identify  the  property  to  be  seized. 

Where,  therefore,  the  affidavit  stated  only  that  the  plaintiff  was 
owner  of  ninety-eight  trees,  which  he  was  informed  and  believed 
were  cut  on  certain  lots  specified,  and  it  appeared  that  these 
trees  were  alleged  to  be  then  in  use  as  binders  for  a large  raft  of 
timber  on  its  way  to  Quebec:  Held  insufficient,  and  the  writ  which  ‘ 
had  been  issued  was  set  aside. 

[Chambers,  15th  June,  1859.] 

Replevin. — The  writ  issued  on  the  19th  of  May,  1859, 
and  commanded  the  sheriff  of  York  and  Peel,  that  without 
delay  he  should  cause  to  be  replevied  to  the  plaintiff  ninety- 
eight  trees,  which  were  cut  on  lot  No.  31,  in  the  first,  and  lot 
No.  31,  in  the  second  concession  of  the  Township  of  Essa,  in 
the  county  of  Simcoe.  The  writ  issued  upon  an  affidavit  of 
the  plaintiff,  which  stated  that  he  was  the  owner  of  certain 
chattels  and  personal  property,  consisting  of  ninety-eight 
trees,  which  he  said,  “ I am  informed  and  believe  were  cut 
on  lot  No.  31,  in  the  first,  and  lot  No.  31,  in  the  second  con- 
cession of  the  township  of  Essa,  in  the  county  of  Simcoe, 
which  said  goods  and  chattels  are  at  present,  to  the  best  of 
my  knowledge  and  belief,  worth  the  sum  of  fifty  pounds.” 

The  defendants,  it  appeared,  had  had  a large  raft  of  masts, 
spars,  and  square  timber,  made  up  and  lying  in  the  harbor 
of  Toronto  ready  for  transportation  to  Quebec,  and  the 
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ninety-eight  trees  the  plaintiff  claimed  it  was  said  were  used 
as  hinders  in  the  raft,  but  they  could  not  otherwise  be  iden- 
tified than  by  some  one  pointing  out  to  the  sheriff  such 
timber  in  the  raft  as  he  thought  were  those  ninety-eight 
trees.  The  sheriff  had  detained  the  whole  raft,  comprising 
some  3,000  pieces  altogether,  and  if  he  were  to  comply  with 
the  writ  he  must  have  caused  the  raft  to  be  taken  to  pieces. 

Under  these  circumstances  the  defendants  obtained  a 
summons  to  set  aside  the  writ  of  replevin  as  having  issued 
improvidently. 

Burns,  J. — The  statute  14  & 15  Vic.,  ch.  64,  gives  plain- 
tiffs the  remedy  by  writ  of  replevin  in  cases  where  they  can 
maintain  an  action  of  trespass  or  trover  for  personal  property. 
Now  although  a loose  description  of  the  goods,  the  value  of 
which  is  sought  to  be  recovered  in  trespass  or  trover,  will  be 
sufficient  in  the  writ  and  pleadings,  for  a jury  must  be  satis- 
fied with  proof  of  identity  and  value,  yet  when  the  specific 
remedy  of  replevin  is  resorted  to,  I apprehend  there  should 
be  something  in  the  writ  by  which  the  sheriff  can  say,  when 
he  looks  at  the  property  and  reads  his  authority  to  replevy, 
that  he  is  not  left  in  doubt  as  to  it.  It  is  enacted  that  the 
writ  shall  set  out  the  description  of  the  property  as  in  the 
affidavit  filed.  The  second  section  enacts,  that  before  any 
writ  of  replevin  shall  issue  for  the  recovery  of  any  such 
goods,  chattels,  or  other  personal  property,  the  person  claim- 
ing shall  make  an  affidavit  that  he  is  the  owner  of  the  prop- 
erty claimed,  which  shall  be  described  in  such  affidavit. 

Now  is  it  any  description  to  say  the  plaintiff  is  owner  of 
ninety-eight  trees,  which  he  has  been  informed  and  believes 
were  cut  upon  the  lots  mentioned?  What  kind  of  wood 
these  trees  are,  whether  pine,  oak,  or  what  they  may  be, 
there  is  no  information.  With  nothing  but  the  writ  in  the 
hands  of  the  sheriff  he  could  not  tell  whether  the  trees  com- 
prised the  masts,  the  spars,  or  the  square  timber;  and  if  the 
sheriff  is  to  take  the  word  of  the  plaintiff,  or  some  one  on 
his  behalf  for  him,  as  to  what  the  trees  are,  he  might  be 
left  subject  to  an  action  of  trespass  in  executing  the  writ, 
or  the  defendant  be  subject  to  be  deprived  of  property  to 
which  the  plaintiff  had  not  a shadow  of  claim. 
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I cannot  think  the  intention  of  the  legislature  in  giving 
the  remedy  of  replevin  in  cases  where  trespass  and  trover 
could  be  sustained,  was  that  it  should  be  allowed  to  harrass 
parties.  The  object  was,  no  doubt,  to  give  plaintiffs  that 
remedy  when  they  rather  desired  to  have  the  specific  article 
itself  than  damages  for  the  value,  and  by  exacting  a descrip- 
tion the  intention  is  evinced  to  be  that  the  remedy  by  reple- 
vin is  only  co-extensive  with  trespass  or  trover  when  the 
property  can  be  so  described  as  to  have  it  identified  by  its 
appearance  or  other  marks,  and  reading  the  description  in 
the  authority  to  replevy. 

I think  this  writ  must  be  set  aside  as  not  having  issued 
upon  a proper  affidavit. 


Burdett  v.  Sawyer. 

Mandamus — Direction  of — Return  of,  time  for — Signature  to — Attachment. 

A mandamus  nisi  having  been  directed  to  “ M.  S.,  Treasurer  of 
Belleville,”  and  an  attachment  being  moved  for  after  he  had  ceased 
to  be  treasurer  for  not  making  a return  to  the  same. 

Held,  that  the  proper  direction  would  have  been  “ To  the  Treasurer, 
&c.,”  generally,  though  the  personal  direction  was  not  absolutely 
wrong;  but  that  as  S.  had  ceased  to  hold  the  office  the  attachment 
must  be  refused. 

A writ  of  mandamus  does  not  require  fourteen  days  between  the 
teste  and  return,  but  under  C.  L.  P.  A.,  sec.  282,  may  be  returnable 
forthwith,  and  by  sec.  4,  it  may  be  signed  and  issued  by  the  clerk 
of  the  process. 

[Practice  Court,  H.  T.,  I860.] 

Yankoughnet  obtained  a rule  to  shew  cause  why  an  at- 
tachment should  not  issue  for  not  returning  a writ  of  man- 
damus nisi. 

Richards,  Q.C.,  shewed  cause  upon  affidavits,  and  objected 
to  the  proceedings  of  the  applicant. 

The  facts  of  the  case,  and  the  objections  taken,  are  stated 
in  the  judgment. 

Burns,  J. — First, — It  is  contended  that  the  direction  of 
the  writ  thus,  “ To  Merrick  Sawyer,  Esquire,  Treasurer  of 
the  Town  of  Belleville,”  is  wrong.  This  is  not  so;  the  direc- 
tion may  be  in  that  way,  but  when  it  is  so  a difficulty  may 
happen,  as  has  been  the  case  in  this  instance.  A change 
in  the  person  of  the  treasurer  may  render  ineffectual  pro- 
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ceedings  which  have  been  taken.  The  proper  way  of  course 
would  have  b^en  to  have  directed  the  writ  “ To  the  Trea- 
surer of  the  Town  of  Belleville/’  and  then  the  change  of 
person  would  have  been  of  no  consequence.  The  other  mode 
is  not  wrong,  and  it  would  have  answered  the  purpose  of 
the  applicant  well  enough  if  there  had  been  no  change  of 
person. 

Secondly, — It  is  complained  that  a writ  of  mandamus 
should  have  fourteen  days  between  the  teste  and  return.  In 
this  case  the  writ  was  issued  and  is  tested  of  the  29th  of 
August,  1859,  and  made  returnable  on  the  3rd  of  September 
after.  The  282nd  section  of  the  Common  Law  Procedure 
Act  has  enacted  that  the  writ  of  mandamus  may  hear  date 
the  day  it  is  issued,  and  may  he  made  returnable  forthwith. 
That  provision  answers  that  objection. 

Thirdly, — It  is  objected  that  the  writ  in  this  instance  is 
signed  by  the  clerk  of  the  process,  and  issued  under  the 
process  seal,  whereas  it  should  have  been  issued  under  the 
seal  of  the  court,  and  by  the  clerk  of  the  Crown.  I think 
the  fourth  section  of  the  Common  Law  Procedure  Act,  which 
enacts  that  the  clerk  of  the  process  shall  seal  and  sign  all 
writs  and  process  whatsoever,  which  are  to  he  issued  from 
the  courts,  quite  sufficiently  answers  that  objection. 

Upon  the  facts  disclosed  by  the  affidavits  I must  refuse' 
the  attachment,  and  the  applicant,  for  the  reason  given  to 
the  first  objection,  will  he  compelled  to  retrace  his  steps. 
Merrick  Sawyer  resigned  the  office  of  treasurer  in  Septem- 
ber last,  hut  his  successor  was  not  fully  approved  of  till 
December,  and  I suppose  Sawyer  retained  the  moneys  and 
books,  &c.,  till  January.  On  the  23rd  of  December  he  was 
ruled  to  return  the  writ.  Now  admitting  he  was  then  the 
treasurer  de  facto,  and  that  he  continued  so  until  after  the 
expiration  of  that  rule,  yet  it  is  clear  that  he  was  no  longer 
treasurer  when  he  was  called  on  by  rule  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  not  returning 
the  writ.  He  swears  that  when  he  was  first  served  with  the 
writ  he, was  forbidden  by  the  members  of  the  corporation  to 
pay  the  money  ordered  by  the  writ,  and  that  he  handed  the 
writ  to  the  solicitor  of  the  corporation,  for  steps  to  be  taken 
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as  the  corporation  should  deem  best,  and  he  has  heard  no 
more  of  it  since  that  time.  The  paper  connected  with  the 
affair  he  had  handed  over  to  his  successor.  He  ought  not 
to  have  permitted  matters  to  have  gone  this  length,  but  still 
no  attachment  can  go  against  him  for  not  doing  that  which 
in  truth  he  has  not,  and  had  not,  after  another  treasurer  was 
put  in  office,  any  power  to  do;  that  is,  return  the  writ.  If 
he  had  the  writ,  and  should  return  to  it  that  he  had  ceased 
to  hold  the  treasuryship,  the  return  would  have  been  good, 
and  would  have  effectually  stopped  the  applicant  in  any 
steps  upon  this  writ.  If  the  writ  had  been  directed  simply 
“ To  the  Treasurer  of  the  Town  of  Belleville,”  there  would 
have  been  no  stay  of  proceedings  on  the  person  of  the  trea- 
surer being  changed,  and  the  person  in  office  would  be  re- 
sponsible for  a return  being  made. 

I must  discharge  the  rule  for  the  attachment,  but  under 
the  circumstances  it  must  be  without  costs. 


A DIGEST 
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ABSCONDING  DEBTOR. . . Attachment  — Priority — 
Collusion — Service  on  defendant  abroad-^-C.  L.  P.  A.,  1856, 
secs.  35,  142,  55,  57.] — An  attachment  issued  against  de- 
fendant as  an  absconding  debtor  on  the  6th  of  July,  and  on 
the  same  day  a summons  was  served  upon  him  abroad  at  the 
suit  of  onel  G.  Within  six  months  the  plaintiffs  sued  out 
another  attachment.  It  did  not  appear  whether  The  plaintiffs 
in  the  first  attachment  had  obtained  judgment,  or  whether 
that  writ  was  issued  or  G.’s  summons  served  first,  .hut  G. 
first  obtained  execution.  Held,  that  so  far  as  appeared  G. 
was  entitled  to  the  benefit  of  his  fi.  fa.,  as  against  these  plain- 
tiffs. Held,  also,  that  the  mere  fact  that  defendant  with- 
drew his  plea,  and  allowed  G.  to  get  judgment  by  default, 
was  no  ground  for  imputing  collusion  in  obtaining  such 
judgment.  Where  a defendant  served  abroad  appears  to  the 
writ,  the  plaintiff  need  not  prove  his  claim  under  C.  L.  P.  A., 
sec.  35,  hut  may  sign  final  judgment  by  default  as  in  other 
cases.  Caird  et  al.  v.  Fitzell,  262. 

ACCEPTANCE  OF  SERVICE.— By  Attorney.]  — 
Where  defendants’  attorney  received  a writ  of  summons,  and 
endorsed  on  the  original  “ service  admitted  ” — Held,  that  he 
was  precluded  from  taking  advantage  of  technical  irregulari- 
ties, such  as  the  want  of  an  endorsement  of  the  name  and 
place  of  abode  of  the  plaintiff’s  attorney,  and  the  omission  in 
the  margin  of  the  clerk  by  whom  and  the  place  where  the 
writ  was  issued.  Otis  v.  Rossin  et  al.,  48. 

ACTION. — Right  to  proceed  with,  after  reference  to 
arbitration.] — See  Arbitration  and  award,  21. 

After  escape.] — See  Sheriff,  5. 

AFFIDAVITS. — Affidavits  sworn  before  the  Mayor  of 
a City  or  Town  in  the  United  Kingdom  may  be  received  on 
m of  ion  for  a new  trial.  Tetley  et  al.  v.  Knowlson  et  al.,  275. 

To  hold  to  bail,  by  assignee  of  plaintiff.] — See  Arrest,  2. 

Waiver  of  defect  in.] — lb.  4. 
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To  hold  to  bail,  need  not  be  divided  into  paragraphs.]  — 
lb.  5. 

When  need  not  be  entitled  in  any  court.] — Tb.  5. 

Contradictory.] — See  Appearance,  1. — Arbitration  and 
Award,  7. 

Additional,  when  allowed.] — See  Arbitration  and 
Award,  3. 

Filed,  necessity  for  reference  to  in  rule  nisi  for  attach- 
ment.]— See  Arbitration  and  Award,  16. 

Each  should  contain  in  itself  the  factsl  to  which  de- 
ponent swears,  and  not  refer  to  other  affidavits  filed.] — lb. 
20. 

Affidavit  of  debt,] — See  Ca.  Sa.,  1. 

Of  execution  of  cognovit,  omission  to  file.] — See 
Cognovit,  4. 

Of  information  and  belief,  not  sufficient.] — See  Security 
for  Costs,  2. 

See  Arrest,  5. 

AGREEMENT. — Subsequent  to  submission,  held  not 
to  affect  rights  thereunder.] — See  Arbitration  and  Award,  12, 

ALTERATION. — In  pencil,  in  notice  to  appear.] — See 
Ejectment,  2. 

AMENDMENT. — Of  error  in  name  on  bail-piece.] — 
See  Bail,  3. 

Of  Ca.  Sa.  where  no  sum  stated.] — See  Ca.  Sa.,  3,  4. 

Where  year  of  teste  not  inserted  in  copy  of  Ca.  Re.] — 
See  Capias,  3. 

APPEAL. — Where  a person  convicted  under  the  petty 
trespass  act,  has  appealed  to  the  Quarter  Sessions,  where  the 
conviction  has  been  confirmed,  no  appeal  lies  from  thence  to 
the  Queen’s  Bench.  The  Queen  v.  Hussey,  194. 

APPEARANCE. — 1.  Appearance  for  defendant  with- 
uot  authority — Contradictory  affidavits — Order  thereon.] — 
Assumpsit  against  A.  & B.,  two  brothers,  as  maker  and 
endorser  of  a note.  A verdict  and  judgment  having  been 
obtained,  and  B.’s  goods  seized,  he  applied  for  relief,  stating 
in  his  affidavit  that  he  had  never  endorsed  the  note,  and 
knew  nothing  of  the  action  until  seizure  of  his  gods.  Upon 
the  affidavits  it  was  uncontradicted  that  he  had  received  no 
notice  before  action  brought,  and  had  been  served  with  no 
writ  or  other  papers  in  the  cause,  an  attorney  having  appear- 
ed for  both  defendants  by  A.’s  instructions;  but  A.  swore 
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positively  to  B/s  endorsement,  and  that  he  had  instructed 
him  to  have  such  appearance  entered.  Under  these  circum- 
stances, the  service  of  the  writ  of  summons,  and  all  subse- 
quent proceedings  as  against  B.,  were  set  aside  without  costs, 
B.  undertaking  to  bring  no  action  for  anything  done  under 
the  Fi.  Fa.  Wright  et  al.  v.  James  H.  Hull  and  Thomas  H. 
Hull,  26. 

2.  Ejectment — Error  in  name — Judgment  signed.] — 
Defendant  appeared  to  a summons  in  ejectment,  hut  by 
mistake  the  plaintiffs  name  in  the  appearance  was  written 
Samuel  instead  of  Thomas,  and  thereupon  judgment  was 
signed.  On  affidavits  of  merits,  and  under  the  circum- 
stances set  out  below,  the  court  set  aside  such  judgment  on 
payment  of  costs.  Street  v.  McDonell,  65. 

3.  Mistake  of  D.  C.  C.  in  entering.] — Where  an  appear- 
ance was  duly  filed  with  the  deputy  clerk  of  the  crown,  but 
entered  by  him  under  the  wrong  letter,  and  judgment  was 
in  consequence  signed,  such  judgment  was  set  aside  with 
costs.  The  Great  W estern  Railway  Company  v.  The  Buffalo, 
Brantford  and  Goderich  Railway  Company,  133. 

4.  Appearance  without  authority.] — Where  an  appear- 
ance was  entered  for  defendants  without  authority,  of  which 
they  were  aware,  but  made  no  application  until  after  trial. 
Held  too  late.  Kerr  v.  Malpus  et  al.,  135. 

5.  Appearance  for  one  defendant  only — Judgment 
against  both — Irregularity  or  nullity — Laches.] — A sum- 
mons specially  endorsed  was  served  on  two  defendants  on 
the  7th  of  December,  an  appearance  entered  on  the  14th  for 
one  only,  and  judgment  signed  against  both  on  the  19th  as 
if  no  appearance  had  been  entered.  A fi.  fa.  was  given  to 
the  sheriff  on  the  13th  of  January.  The  defendant  who  had 
appeared  applied  in  March  to  set  aside  the  judgment,  &c.,  on 
affidavit  that  he  was  not  aware  of  its  having  been  signed 
until  the  4th  of  that  month;  the  deputy  sheriff,  however, 
in  answer,  swore  that  a few  days  after  receiving  the  fi.  fa. 
he  informed  this  defendant,  who  replied  that  he  would  en- 
deavour to  arrange  it.  Held,  that  the  judgment  under  the 
facts  shewn  was  not  a nullity,  and  that  defendant  was  too 
late  in  his  application.  Under  the  old  practice  a judgment 
entered  without  appearance  was  a nullity,  defendant  not  be- 
ing in  court,  but  under  the  C.;  L.  P.  A.  he  is  deemed  to  be 
in  court  after  the  time  for  appearance  has  expired.  The 
Bank  of  Upper  Canada  v.  Yanvochis  et  al.,  382. 

By  landlord,  none  by  tenants.] — See  Ejectment,  7. 

Time  for.]— See  Computation  of  time,  6. 
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APPLICATION. — For  discharge.] — See  Weekly  allow- 
ances. 

ARBITRATION  AND  AWARD.— Award  on  claim  for 
unliquidated  damages  cannot  be  attached  before  judgment, 
obtained  on  it.  ] — See  Garnishment,  3. 

See  Railway  Companies. 

1.  Finality — Costs  of  action — Power  to  remit.] — 
Where  the  reference  to  arbitration  was  of  all  matters  in 
difference  and  actions  between  the  parties,  the  costs  of  the 
reference  and  award  and  of  the  said  actions  to  be  in  the  dis- 
cretion of  the  arbitrators,  and  power  was  given  to  the  arbi- 
trators to  order  and  determine  what  they  should  think  fit  to 
be  done  by  either  of  the  parties  respecting  the  matters 
referred;  and  in  pursuance  of  such  powers  the  referees 
ordered,  among  other  things,  that  a certain  sum  should  be 
paid  and  accepted  “in  full  satisfaction  and  discharge  of  all 
the  said  actions  and  matters  in  difference  ” — also  directing 
that  no  further  proceedings  should  be  taken  in  the  suits: — ■ 
Held,  that  the  award  was  good,  for  it  put  an  end  to  the 
actions,  so  that  it  was  unnecessary  to  award  upon  the  several 
issues,  or  find  specifically  upon  the  subject  of  costs.  Where 
a reference  contains  a power  to  the  court  to  remit  the 
matters  to  the  reconsideration  of  the  arbitrators,  such  power 
will  be  exercised  only  when  it  appears  that  the  award  is 
egregiously  wrong,  or  not  sanctioned  by  the  evidence;  and 
held,  that  no  sufficient  ground  appeared  in  this  case.  In  re 
William  Brown  and  Michael  Overholt,  9. 

2.  Attachment — Reference  back.] — Objections  not  ap- 
pearing on  the  face  of  the  award  cannot  be  raised  against  an 
application  for  attachment.  But  where,  on  such  application r 
it  appeared  that  the  defendant  had  not  attended  the  arbitra- 
tion through  some  misapprehension,  the  matters  were  re- 
ferred back  under  a power  contained  in  the  submission. 
— Bleecker  v.  Loyall,  14. 

3.  Award — Time  for  moving  against — Reference  of  dis- 
putes and  actions  between  lessor  and  lessees  and  their  sure- 
ties— Finality — Excess  of  authority — Uncertainty.] — When  a 
rule  nisi  to  set  aside  an  award  is  obtained  before  the  last  day 
of  the  term  in  which  it  must  be  moved  against,  the  court  may 
allow  additional  affidavits  to  be  filed  after  that  day.  A sub- 
mission— after  reciting  that  differences  existed  between  W. 
and  four  others  in  relation  to  the  lease  of  a mill,  executed  by 
W.  to  two  of  them;  and  in  relation  to  a bond  of  indemnity 
executed  by  the  other  two  to  W.  to  secure  the  performance  by 
the  lessees  of  the  covenants  in  such  lease;  and  in  relation  to 
certain  matters  of  account  respecting  said  demised  premises 
and  the  working  of  the  mill,  which  said  differences  were  then 
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pending  in  two  suits,  one  in  Chancery  by  the  sureties  against 
W.  and  the  lessees  (their  principals),  and  the  other  in  the 
Queen’s  Bench,  by  W.  against  the-  sureties — referred  -the  said 
differences  embraced  by  the  said  suits;  costs  of  such  suits  to 
be  in  the  discretion  of  the  arbitrators.  The  suit  at  law  was 
brought  to  recover  from  the  sureties  the  amount  of  their 
liability  under  the  bond;  and  that  in  Chancery  was  to  relieve 
them  from  their  liability  on  certain  grounds,  or  to  have  an 
account  taken  between  W.  and  his  lessees,  to  ascertain  the 
amount  of  such  liability,  if  it  existed.  The  award  recited, 
that  it  appeared  to  the  arbitrators  that  the  lessees  had  failed 
in  keeping  the  covenants  in  the  lease,  and  were  indebted  to 
W.  on  other  matters  of  account  referred  to  in  the  submission 
whereby  W.  had  sustained  damage  to  the  amount  of  £4,406 
15s.,  and  that  it  further  appeared  that  the  sureties  were 
liable  to  pay  a portion  of  said  sum;  and  awarded  that  the 
lessees  should  pay  said  sum,  and  the  two  others,  as  their 
sureties,  should  pay  £1,915  11s.,  part  of  it:  that  W.  should 
recover  the  costs  of  the  suit  at  law ; and  that  the  bill  filed  in 
Chancery  should  be  dismissed  aa  to  W.  with  coasts.  Held, 
that  although  the  suit  at  law  was  against  the  sureties  only, 
it  was  competent  for  the  principals  to  move  against  the 
award  in  respect  of  it.  Held  also,  that  the  award  was  bad: — 
1.  For  want  of  finality  as  to  the  Chancery  suit;  for  by  dis- 
missing the  bill  as  to  W.  only,  the  suit  was  left  still  undis- 
posed of  as  to  the  costs  and  otherwise  as  between  the  plain- 
tiffs. 2.  For  excess  of  authority,  in  awarding  payment  by  the 
lessees  to  W.  of  any  sum  whatever,  there  being  no  claim  by 
him  against  them  embraced  in  either  of  the  actions.  3.  Be- 
cause, as  the  sureties  were  directed  to  pay  a large  propor- 
tion of  a gross  sum,  including  accounts  not  arising  under  the 
lease,  it  was  not  clear  that  they  were  not  declared  liable  for 
claims  for  which  they  could  not  be  held  responsible.  In  the 
matter  of  arbitration  between  Henry  Wheeler  and  John  Mur- 
phy, Ezra  Bailey,  Chambers  W.  Shannon  and  Robert  Long, 
32. 

4.  Reference  to  arbitration — Judgment  entered  too 
soon.  ] — Where  a cause  “ and  all  matters  in  difference  ” were 
referred  to  arbitration,  and  the  plaintiff  entered  judgment  on 
the  award  before  the  first  day  of  the  following  term;  Held, 
that  the  judgment  and  all  subsequent  proceedings  thereund0r 
were  irregular,  as  such  judgment  could  not  be  entered  untT 
after  the  first  four  days  of  the  following  term;  and  Semble, 
the  defendant  would  have  the  whole  of  the  term  to  move 
against  the  award.  Williams  v.  McPherson,  49. 

5.  Finality.] — An  award  respecting  differences  between 
plaintiff  and  defendants  as  to  the  diversion  of  a water-course 
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by  defendants,  directed  that  defendants  should  turn  the 
stream  so  that  the  plaintiff  should  have  the  same  use  of  the 
water  as  he  formerly  had  for  the  period  of  five  years  from  the 
date  of  the  award,  and  that  the  plaintiff  should  pay  de- 
fendants 5s.  a year  during  that  period.  Held  uncertain,  and 
not  final  or  conclusive.  Bowen  v.  Samis  et  ah,  76. 

6.  The  discovery  of  fresh  evidence  is  no  sufficient 
ground  for  setting  aside  an  award,  unless  it  be  shewn  satisfac- 
torily why  it  was  not  before  obtained.  Dean  v.  The  Peter- 
borough and  Cobourg  Bailway  Company,  79. 

7.  Conflicting  affidavits — Beference  back.] — Where  on 
one  side  a rule  nisi  had  been  obtained  for  an  attachment  for 
non-performance  of  an  award,  and,  on  the  other,  a rule  nisi 
to  set  the  award  aside,  and  the  affidavits  were  conflicting  as 
to  whether  a particular  question  had  been  decided  by  the 
arbitrators,  and  as  to  alleged  mistake  in  calculation,  the 
court,  under  the  88th  section  of  the  C.  L.  P.  A.,  referred 
back  the  matters  in  dispute,  discharging  the  rule  for  attach- 
ment without  costs.  In  the  matter  of  arbitration  between 
Thomas  T.  V.  Smith  and  George  W.  Banney,  82. 

8.  Certainty.] — The  submission  recited  an  action  pend- 
ing by  plaintiff  against  defendant,  and  referred  all  matters 
and  differences  for  damages  between  the  parties;  directing 
that  “ they  were  to  go  by  the  leases  which  will  be  produced 
and  also  to  take  into  consideration  the  wheat  in  the  ground.” 
The  award  gave  plaintiff  a certain  sum  for  damages,  “to  be 
paid  out  of  the  amount  awarded  on  the  wheat  hereinafter 
mentioned,”  and  directed  that  plaintiff  should  pay  defend- 
ants “ for  a certain  amount  of  wheat  now  in  the  ground  of 
lots  13  and  14,  2nd  concession  east,  in  the  township  of 
Toronto,  to  be  paid  for  as  follows:  viz.,  for  the  wheat  that  is 
now  growing  in  summer  fallow,  to  be  paid  for  at  the  rate  of 
£4  10s.  per  acre,  and  for  wheat  that  is  now  growing  in  barley 
and  pea  stubble,  to  be  paid  for  at  the!  rate  of  £3  per  acre.” 
It  appeared  that  the  land  had  been  leased  by  the  plaintiff  to 
defendants  for  six  years  from  the  1st  of  April,  1850.  Held, 
that  the  award  sufficiently  disposed  of  the  matters  referred, 
and  that  it  was  unnecessary  to  specify  the  number  of  acres  of 
wheat,  the  quantity  not  appearing  to  have  been  the  matter  in 
dispute,  but  the  price,  when  decided.  Be  arbitration  between 
Montgomery  and  Moore,  98. 

9.  Verdict  subject  to  arbitration — Time  for  moving 
against  award.] — Where  a verdict  was  taken  subject  to*  arbi- 
tration, and  an  award  made  on  the  first  day  of  term,  which 
defendant  became  aware  of  on  the  following  Monday — Held, 
that  a motion  to  set  it  aside  made  on  the  last  day  of  term  was 
too  late.  Perley  v.  Loder,  105. 
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10.  Attachment — Uncertainty.] — Where  an  award  is 
yague  in  its  provisions,  and  defendants  swear  that  it  is  im- 
possible to  comply  with  them  owing  to  the  uncertainty,  an 
attachment  will  be  refused,  though  there  may  be  reason  to 
believe  that  the  parties  knew  well  what  wTas  intended.  In  re 
arbitration*  between  Daniel  Manley,  and  Eobert  Anderson, 
and  Eobert  Wylie,  106. 

11.  Award  of  indemnity — Notice  to  third  arbitrator — 
Mistake  in  reading  notice.] — The  submission  referred  the 
cause  and  all  matters  in  difference  between  the  parties  to  A., 
C.,  & G.  or  any  two  of  them,  with  a provision  that  if  any  one 
of  the  arbitrators  should  not  attend  at  any  time,  the  other 
arbitrators  might  proceed  with  the  reference  from  time  to 
time,  after  four  days’  personal  notice  of  the  time  of  sitting 
being  given  from  time  to  time  to  said  arbitrator.  C.  & G., 
two  of  the  arbitrators,  made  an  award,  reducing  the  verdict, 
which  had  been  taken  for  £3,000,  to>  a named  sum;  and 
directing  that  the  plaintiff,  on  request,  should  execute  a bond 
in  a certain  penalty  conditioned  to  indemnify  defendant 
against  two  suits  specified.  Held,  that  the  award  of  in- 
demnity was  authorised.  As  to  the  third  arbitrator,  A.,  it 
appeared  that  a letter  was  addressed  to  him  by  C.  stating  that 
the  writer  and  G.  had  named  “ Wednesday  next  the  11th 
inst.,  at  half -past  five  here  (my  office),  for  making  up  and 
executing  the  award.”  A.,  the  third  arbitrator,  swore  that  he 
read  and  understood  the  words  “ at  half -past  five  here,”  as 
“ without  fail  for  here;”  that  he  never  knew  of  the  time  ap- 
pointed for  making  up  the  award,  and  that  on  the  11th,  at 
about  a quarter  past  two,  he  called  at  C.’s  office,  and  after 
waiting  about  for  five  minutes  and  finding  no  one  there,  went 
away;  but  it  did  not  appear  th-  t he  made  any  effort  to  ascer- 
tain the  hour  of  meeting.  Held,  that  the  notice  to  him  was 
sufficient.  (See  the  facts  more  fully  stated  in  the  case.)  In 
re  Anderson  v.  Cotton,  109. 

12.  Subsequent  agreement — Effect  of.] — G.  and  S.,  the 
managers  of  certain  steamboats  running  in  opposition,  S. 
having  only  one  boat  running  and  G.  two,  entered  into  a 
submission  to  arbitration  to  determine  the  terms  and  condi- 
tions on  which  the  opposition  should  be  settled  and  made  to 
cease.  The  arbitrators  awarded  that  each  party  should  run 
one  boat  at  different  hours,  and  that  S.  should  pay  G.  £150. 
Afterwards  G.  and  some  of  the  owners  of  the  steamer  for 
which  S.  was  agent,  entered  into  an  agreement  respecting  the 
two  boats  which  by  the  award  were  allowed  to  run,  which 
stated  that  the  parties  had  agreed  to  settle  the  disputes 
between  them  as  steamboat  owners  on  the  following  terms, 
and  then  specified  the  hours  and  days  on  which  the  boats 
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were  to  leave  the  different  ports;  bnt  it  was  expressly  de- 
clared that  this  agreement  was  without  prejudice  to  any  de- 
mand which  G.  might  have  upon  S.  Held,  that  G/s  right  to 
the  £150  awarded  was  not  affected  by  such  agreement. 
Gildersleeve  v.  Stewart,  114. 

13.  Undertaking — Waiver  — Misconduct.]  — Held,  that 
the  undertaking  set  out  in  this  case,  given  on  the  last  day  of 
term,  was  not  merely  a consent  to  the  award  being  moved 
against  on  that  day,  hut  a waiver  of  any  objection  as  to  time, 
so  that  the  motion  might  be  made  in  the  following  term. 
Held,  also,  that  on  the  merits  the  award  was  had,  the  arbi- 
trators having  examined  a witness  in  the  absence  and  with- 
out the  knowledge  of  one  of  the  parties.  McNulty  v.  Jobson, 
Jobson  v.  McNulty,  119. 

14.  Attachment — Assignment.]  The  execution  by  de- 
fendant of  an  assignment  in  trust  for  his  creditors,  by  which 
the  plaintiff  is  to  be  first  paid,  and  the  acceptance  of  such 
assignment  by  the  plaintiff,  is  no  answer  to  an  application  few 
attachment  on  an  award  previously  made  for  the  same  debt. 
McKenzie  v.  McKenzie,  157., 

15.  Trespass — Mortgage — Unauthorized  award.]— De- 
fendant sold  certain  land  to  one  L.,  and  took  a mortgage  to 
secure  part  of  the  purchase  money.  L.  afterwards  conveyed 
to  the  plaintiff,  subject  to  this  mortgage.  The  defendant  still 
owned  the  adjoining  land;  and  disputes  as  to  the  boundary 
having  arisen,  the  plaintiff  brought  this  action  of  trespass, 
which,  with  all  matters  in  difference,,  was  referred  to  arbi- 
tration. The  arbitrator  awarded  in  favour  of  the  plaintiff, 
and  directed  that  the  defendant  should  release  and  discharge 
the  mortgage  executed  to  him  by  L.  Held,  that  he  had  ex- 
ceeded his  authority  in  dealing  with  the  mortgage,  which  was 
not  mentioned  in  the  reference;  and  the  award  was  set 
aside.  Stewart  v.  Brown,  158. 

16.  Rule  nisi  for  attachment — Form  of — Reference  to 
affidavits  filed.] — A rule  nisi  for  attachment  for  non-per- 
formance of  an  award  drawn  up  “ upon  reading  the  rule  of 
court,  award,  allocatur,  and  papers  filed  in  this  cause 99  is  in- 
sufficient ; the  affidavits  filed,  and  necessary  to  bring  the  party 
into  contempt,  should  be  specially  referred  to.  Dickey  et  al. 
v.  Mulholland,  169. 

17.  Witness — Examination  of  in  absence  of  defendant.] 
— Where  a witness  was  examined  in  the  absence  of  defend- 
ant, the  award  was  set  aside,  although  the  arbitrator  stated 
that  the  evidence  thus  given  had  in  no  way  influenced  his 
decision.  Waters  v.  Daly,  202. 
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18.  Award — Statements  improperly  made  to  arbitrators 
— Misconduct.] — Where,  after  an  arbitration  had  been  closed 
the  agent  of  one  of  the  parties  sent  letters  to  two  of  the 
arbitrators,  containing  statements  and  arguments  in  favour 
•of  his  principal,  which  the  other  party  did  not  see  and  had 
no  opportunity  of  answering,  the  award  was  set  aside. 
Williams  v.  Eoblin,  234. 

19.  Eeference  back.]  Matters  will  not  be  referred  back 
to  an  arbitrator  upon  the  same  grounds,  as  to  the  discovery 
of  new  evidence,  &c.,  as  would  support  an  application  for  a 
new  trial.  McClain  v.  Maitland,  279. 

20.  Omission  to  dispose  of  suit  pending — Form  of  affida- 
vits.]— C.  had  brought  an  action  against  B.  on  a contract, 
by  which  he  agreed  to  build  for  B.  a dam — B.  to  find  certain 
materials,  &c.  Afterwards  they  entered  into  an  agreement, 
reciting  that  differences  had  arisen  and  were  pending  between 
them  in  reference  to  this  contract,  and  submitting  the  same 
to  arbitration.  The  arbitrators  awarded  that  C.  should  pay 
B.  £211  15s.,  and  should  forthwith  pay  into  the  hands  of  JE. 
£7  Is.  3d.,  being  one-third  of  the  expenses  of  the  arbitration, 
and  that  B.  should  pay  E.  two-thirds.  Held,  that  the  sub- 
mission authorised  the  arbitrators  to  consider  claims  by  B. 
against  O.  arising  out  of  the  agreement:  that  the  omission  to 
dispose  of  the  suit  was  no  objection,  as  it  was  not  mention- 
ed in  the  reference,  nor  shewn  to  have  been  brought  before 
the  arbitrators;  and  that  the  award  was  good,  except  as  to 
the  direction  to  pay  money  to  E.,  a stranger  to  the  reference, 
which  could  not  be  upheld. 

As  a general  rule,  each  deponent  should  state  in  his  own 
affidavit  the  facts  to  which  he  swears,  not  by  reference  to  the 
statements  in  other  affidavits  filed.  In  the  Matter  of  the 
Arbitration  between  Peter  Campbell  and  Peter  Brown,  291. 

21.  Eeference: — Eight  to  proceed  afterwards  with  the 
-cause — Enlargement  of  time — Waiver.] — A cause  was  re- 
ferred at  nisi  prius,  the  award  to  be  made  by  the  1st  of  July, 
with  leave  to  the  arbitrator  to  enlarge,  but  no  verdict  was 
taken.  He  enlarged  the  time  until  the  2nd  of  August,  and 
after  hearing  the  plaintiff’s  evidence  granted  an  adjourn- 
ment till  the  4th  to  enable  defendants  to  procure  their 
witnesses.  'Neither  party  attended  again,  nor  took  any  steps 
to  procure  a further  enlargement,  and  the  plaintiff  gave 
notice  of  trial  for  the  autumn  assizes.  Defendants  notified 
him  that  they  would  move  against  the  proceedings,  as  the 
order  of  reference  was  yet  in  force,  but  the  plaintiff  went  on 
and  took  the  verdict,  defendants  not  appearing.  They  then 
applied  on  the  ground  of  the  irregularity,  and  also  on 
affidavit  of  merits.  Held,  that  defendants,  if  they  desired 
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the  reference  to  continue,  should  have  applied  for  an  en- 
largement before  the  verdict:  that  by  omitting  to  do  so  they 
had  waived  their  right;  and  that  the  proceedings  were  there- 
fore not  irregular;  but  under  the  circumstances  the  verdict 
was  set  aside  without  costs,  upon  the  affidavit  of  merits. 
Miller  v.  Hogg  et  al.,  299. 

22.  Award — Power  to  refer  hack — How  often  it  may  he 
exercised — Evidence  taken  without  notice  to  parties.] — Un- 
der a submission  giving  power  to  the  court  to  refer  back  to 
the  arbitrators  the  matters  in  difference,  or  any  of  the  same, 
upon  any  application  that  might  be  made  to  set  aside  the 
award.  Held,  that  the  power  might  be  exercised  repeatedly 
until  a valid  award  was  made.  The  arbitrators  on  a refer- 
ence back  having  taken  the  evidence  of  professional  witnesses 
without  giving  noticed  to  the  defendants:  Held,  that  such 
notice  was  indispensable;  but  as  the  arbitrators  seemed  to 
have  acted  under  mistake,  and  not  from  a settled  intention 
to  do  injustice,  the  matter  should  be  referred  back  a second 
time.  It  is  not  desirable  that  the  attorney  of  either  party 
should  draw  up  the  award.  In  re  Manley  and  Anderson  et 
al.,  354. 

23.  Eeference  to  three  arbitrators — Award  by  two — 
Notice  to  third — Verbal  submission.] — Under  the  submis- 
sion to  three  arbitrators,  the  award  to  be  made  by  any  two 
of  them,  where  the  award  was  drawn  up  as  though  to  be 
executed  by  the  three,  but  was  executed  by  two  only,  and 
no  final  meeting  had  of  all  three  for  settling  the  same,  nor 
notice  given  to  the  one  who  did  not  sign  it,  until  some 
days  after.  Held  invalid,  as  contrary  to  the  rule  that  the 
parties  have  a right  to  the  arguments,  experience,  and  judg- 
ment of  each  arbitrator  at  every  stage  of  the  proceedings. 
Held,  also,  that  on  the  facts  set  out  below  nothing  appeared 
to  support  the  award  as  to  a matter  alleged  to  have  been 
verbally  submitted,  but  not  included  in  the  written  refer- 
ence. Martin  v.  Kergan,  370. 

24.  Award — Certainty — Finality — Arbitrators,  how  far 
bound  by  strict  law — Costs.] — An  action  against  a railway 
company  for  penning  back  water,  and  thus  preventing  the 
use  of  the  plaintiff’s  mills,  was  referred  to  arbitration,  with 
power  to  the  arbitrators  to  determine  the  damage  already 
sustained,  and  to  direct  how  the  channel  should  be  formed 
by  the  defendants,  or  fix  a sum  to  be  paid  in  lieu  thereof  at 
defendants’  option,  and  a time:  within  which  to  choose. 
They  awarded  £375  for  such  damages,  and  directed  that 
within  three  months  from  the  1st  of  July,  1858,  defendants 
should  construct  a channel  of  specified  size,  or  in  lieu  there- 
of should  pay  the  plaintiff  $500  on  or  before  the  1st  of 
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August,  1858.  Held — 1.  That  it  could  not  be  assumed  from 
the  fact  that  the  annual  rental  of  the  plaintiffs  mills  was 
only  £250,  that  the  damages  had  been  given  for  more  than 
six  months  before  the  commencement  of  the  suit;  and, 
semble,  that  this  could  form  no  objection,  for  that  arbitra- 
tors, when  not  restrained  by  the  submission,  are  not  hound 
as  judges  are  in  a court  of  law.  2.  That  the  award  in  other 
respects  was  sufficiently  certain  and  final. 

Where  the  costs  of  the  reference  are  in  the  discretion 
of  arbitrators,  and  the  award  says  nothing  about  them,  each 
party  pays  his  own  costs  of  reference,  and  the  costs  of  the 
award  are  to  be  borne  equally.  Glen  v.  The  Grand  Trunk 
R.  W.  Co.,  377. 

25.  Attachment  for  non-payment  of  costs — Power  of 
attorney.] — Where  the  submission  provided  that  the  costs  ol 
the  cause  should  abide  the  event,  hut  no  authority  was  given 
to  the  arbitrators  to  direct  a verdict  to  be  entered,  and  the 
award  was  silent  as  to  costs:  Held,  that  attachment  was  the 
proper  remedy  for  their  recovery.  A power  of  attorney  from 
one  of  three  defendants  to  demand  the  costs  is  sufficient, 
payment  to  one  being  payment  to  all.  Shipman  v.  Shipman 
et  al.,  393. 

ARBITRATORS.  — Appointment  of.] — See  Railway 
Companies. 

How  far  hound  by  strict  law.] — See  Arbitration  and 
Award,  24. 

ARREST. — See  Capias. — Sheriff,  5.  Where  the  year  of 
the  teste  was  omitted  in  the  copy  of  writ.] — See  Capias,  3. 

1.  Foreigners.]; — Defendant  applied  to  be  discharged 
from  arrest  for  a debt  contracted  abroad,  on  affidavit  that 
both  the  plaintiff  and  he  were  foreigners:  that  he  had  come 
to  this  Province  very  lately,  and  had  never  had  any  resid- 
ence or  home  here;  but  it  was  not  shewn  under  what  cir- 
cumstances or  for  what  purpose  he  came,  whether  as  a tran- 
sient visitor  or  intending  to  become  a resident,  and  on  this 
ground  the  application  was  refused.  Blumenthal  et  al.  v. 
Solomon,  51. 

2.  Affidavit  by  assignee.] — An  affidavit  made  by  the 
assignee  of  the  plaintiffs  estate,  that  defendant  is  indebted  to 
the  estate  and  deponent  as  assignee  thereof,  &c.,  and  fhat  he 
is  about  to  leave,  &c.,  “to  defraud  the  deponent,  as  such 
assignee  as  aforesaid,  of  the  said  debt.” — Held  sufficient. 
Bamberg  v.  Solomon,  54. 

3.  Privilege.] — An  attorney  has  no  privilege  from  arrest 
on  attachment  for  contempt  of  Court.  Re  McIntyre,  One 
&c.,  74. 
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4.  Law  of,  between  the  1st  of  February  and  the  21st  of 
August,  1856 — Waiver.] — Motion  to  set  aside  arrest,  on 
affidavit  made  under  8 Vie.,  ch.  48,  sec.  44.  That  statute 
prescribing  the  form  of  affidavit,  &c.,  was  continued  in  force 
by  18  Vic.,  ch.  85,  till  the  1st  of  January,  1856,  and  thence 
to  the  end  of  the  next  session,  and  no  longer.  The  session 
ended  on  the  1st  of  July,  and  ch.  85  continued  8 Vic.,  ch. 
48,  except  the  44th  section.  The  Common  Law  Procedure 
Act  of 'the  same  session,  which  came  into  force  on  the  21st 
of  August,  enacted  that  from  the  time  when  it  should  take 
effect,  the  44th  section  of  8 Vic.,  should  be  repealed.  Held, 
that  this  44th  section  could  not  be  considered  as  continued 
by  the  words  used  in  the  C.  L.  P.  A.,  though  no  doubt  it 
was  so  intended,  and  therefore  no  arrest  could  take  place 
under  it  after  the  first  of  July.  The  affidavit,  however,  com- 
plied with  the  requisites  of  2 Geo.  IV.,  ch.  1,  sec.  8,  except 
in  omitting  the  averment  that  the  writ  was  not  sued  out  from 
any  vexatious  or  malicious  motive;  and  defendants  having 
put  in  special  bail,  held,  that  this  defect  was  waived,  and  the 
arrest  might  be  supported.  Barrow  v.  Capreol,  95. 

5.  Affidavit  to  hold  to  bail — Money  lent — Statement  of 
cause  of  action — Entitling — Division  into  paragraphs.] — It 
is  not  necessary,  under  the  112th  rule  of  T.  T.,  20  Vic.,  that 
ail  affidavit  to  hold  to  bail  should  be  divided  into  paragraphs 
and  numbered.  Where  the  commissioner  designates  himself 
“ A commissioner  in  B.  R.,  &c.,”  it  is  no  objection  that  the 
affidavit  is  not  entitled  in  any  court.  An  affidavit  that  A.  & 
B.  are  indebted  for  money  lent  to  A.  Held,  sufficient  to 
authorise  the  arrest  of  A.  Qumre,  whether  it  would  have 
supported  an  arrest  of  both.  Ellerby  v.  Walton  et  al.,  147. 

6.  Action  on  judgment — Previous  fi.  fa. — Hon- joinder.] 
— The  plaintiff  having  obtained  a judgment  against  defend- 
ant and  C.,  and  issued  a fi.  fa.  upon  it,  which  remained  in 
the  sheriffs  hands,  brought  an  action  on  the  judgment  against 
defendant  alone,  and  arrested  him  under  a capias. 
Richards,  J.,  refused  to  set  aside  the  arrest,  or  stay  proceed- 
ings, but  left  defendant  to  plead  the  non-joinder  and  pro- 
ceedings under  the  fi.  fa.  Ferrie  et  al.  v.  McDiarmid,  251. 

ASSAULT  AND  BATTERY.— See  Costs,  2. 

ASSESSMENT.— Of  damages.]— See  Delay,  1.  De- 
murrer, 1. 

ASSIGNMENT. — In  trust  for  creditors,  when  no  an- 
swer to  an  attachment.} — See  Arbitration  and  award,  14. 

Of  judgment.] — See  Bills  of  Exchange  and  Promissory 
Notes,  2. — Garnishment,  3. 
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Of  contract.] — lb.  5. 

Of  judgment  to  attorney.] — lb.  7. 

ATTACHMENT.— C.  L.  P.  A.  sec.  193— Vacation.]  — 
An  attachment  for  not  obeying  an  order  to  appear  and  be 
examined  as  to  debts  cannot  be  issued  in  vacation.  Greene 
ot  al.  v.  Wood,  165. 

Against  [attorney  when  acting  as  agent  only.]! — See 
Attorney,  4. 

At  what  time  rnle  for  should  be  moved.] — lb. 

Objections  against,  not  on  the  face  of  the  award.] — See 
Arbitration  and  Award,  2. 

On  a vague  award.] — lb.  10. 

As  against  assignment.] — lb.  14. 

Rule  nisi  for,  form  of.] — lb.  16. 

Right  of  for  non-payment  of  costs.] — lb.  25. 

Against  sheriff.] — See  Sheriff,  3,  4,  5. 

Of  debt  due  on  negotiable  paper.]' — See  Garnishment,  1. 

Right  of,  under  judgment  against  assignee.] — See  Gar- 
nishment, 5. 

Right  of  Crown  to  attach.] — See  Garnishment,  6. 

Right  of  subsequent  judgment  creditor  to.] — See  Sum- 
mons. 

Does  not  lie  on  subpoena  where  original  not  shewn  to 
witness.] — See  Subpoena. 

See  Absconding  Debtor. — Arrest,  3. 

ATTORNEY. — 1.  Costs — Collusion.] — Under  the  cir- 
cumstances set  out  in  this  case,  the  defendant  having  settled 
collusively  with  the  plaintiff  was  ordered  to  pay  the  plaintiff’s 
attorney  his  costs,  and  an  application  afterwards  made  to 
revise  the  taxation  of  such  costs  was  refused.  Connors  v. 
Squires,  149. 

2.  Attorney  commencing  action  without  authority.]' — 
Where  it  was  shewn  that  the  plaintiff’s  attorney  had  com- 
menced an  action  without  authority,  the  court,  on  application 
of  the  defendant,  ordered  proceedings  to  be  stayed,  and  that 
the  attorney  should  pay  the  defendant’s  costs  as  well  as  the 
costs  of  the  application.  Shaw  v.  Ormiston,  152. 

3.  Change  of  attorney — Infant — Security  for  costs.] — 
J.,  an  attorney,  sued  out  a writ  for  the  plaintiff,  an  infant. 
Next  day  it  was  agreed  that  B.  should  be  substituted  as 
attorney,  and  the  plaintiff’s  agent,  with  J.  and  B.,  went  to 
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the  crown  office,  where,  with  the  permission  of  the  clerk, 
J/s  name  was,  struck  out,  and  B.’s  name  inserted  in  the 
praecipe.  The  same  change  was  made  in  the  writ  and  copy 
before  service.  Held,  that  the  alteration  was  unauthorized, 
and  that  the  copy  and  service  must  he  set  aside.  Held,  also, 
that  the  defendant,  not  having  appeared,  could  not  move  to 
stay  proceedings  until  the  plaintiff  should  give  security  for 
costs.  O’Reilly  v.  Yanevery  et  al.  184. 

4.  Non-payment  of  money — Summary  jurisdiction.] — 
The  court  will  not  grant  an  attachment  against  an  attorney 
for  not  paying  over  money  received  by  him  as  an  agent,  and 
not  in  his  professional  character;  hut  if  from  the  circum- 
stances it  appears  that  he  is  not  trustworthy,  the  court  would 
probably  interfere  to  strike  him  off  the  roll.  A rule  nisi  for 
such  attachment  should  not  he  granted  on  the  last  day  of 
term,  hut  if  so  granted  it  may  he  acted  upon  afterwards.  In 
re  Hamilton  O’Reilly,  198. 

5.  Undertaking  to  put  in  hail.] — H.  having  been  arrest- 
ed, his  attorney  gave  the  sheriff  an  undertaking  to  put  in 
hail,  which  was  not  done.  On  an  application  for  an  order  to 
compel  the  attorney  to  pay  the  debts  and  costs,  held,  that  the 
facts  set  out  in  the  case  formed  no  excuse.  In  the  matter 
of  Baby  and  O’Connor,  203. 

6.  Settlement  of  suit  by  parties — Right  of  attorney  to 
proceed  for  costs — Evidence  of  collusion.] — Where  the  par- 
ties settle  a suit  together,  collusion  to  deprive  the  attorney 
of  his  costs  must  he  clearly  made  out  to  entitle  him  to  -pro- 
ceed for  them.  In  this  case  the  plaintiff  informed  his  attor- 
ney that  he  intended  to  settle  with  defendants,  and  said  that 
he  w'ould  see  the  costs  paid.  No  objection  was  made,  nor 
any  notice  given  to  defendant  not  to  pay  the  plaintiff;  hut 
several  months  after  the  settlement,  the  plaintiff  being  in- 
solvent, the  attorney  issued  the  fi.  fa.  for  his  costs.  Held, 
that  the  writ  must  be  set  aside.  Brown  v.  Conant,  208. 

7.  Security  for  costs.] — Security  for  costs  signed  by  the 
attorney  for  the  plaintiff  and  his  partner,  having  been  put  in 
and  allowed  by  the  master;  Held,  not  good  security,  and  the 
bond  ordered  to  he  set  aside.  Myers  v.  Hutchinson,  380. 

See  Acceptance  of  Service,  1. 

Suit  by,  instead  of  prochein  amy.] — See  Infant,  1. 

Has  no  privilege  against  arrest  for  contempt  of  court.] 
— See  Arrest,  3. 

It  is  not  desirable  that  the  attorney  of  either  party  to 
an  arbitration  should  draw  up  the  award.] — See  Arbitration 
and  Award,  22. 

Of  corporation,  may  not  be  a member  of  it.] — See 
Municipal  Elections,  1. 
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ATTORNEY'S  LIEN.  See  Garnishment,  6,  7. 

BAIL. — 1.  Indictment.] — Where  the  prisoners  were 
convicted  at  the  quarter  sessions  on  an  indictment  for  felony, 
and  a case  reserved  for  the  opinion  of  the  Queen's  Bench, 
which  had  not  been  argued,  the  judge  in  chambers  refused 
to  bail  except  with  the  consent  of  the  Attorney- General. 
Regina  v.  Sage  et  al.,  138. 

2.  Exoneretur.] — A defendant  on  the  limits  having  ob- 
tained his  discharge  from  the  insolvent,  court,  is  no  ground 
for  entering  an  exoneretur  on  the  hail  piece.  Nordheimer  et 
al.  v.  Grover,  167. 

3.  Bail  piece — Amendment — Sufficiency  of  hail.] — A 
hail  piece  in  which  the  name  of  the  plaintiff  or  defendant  is 
incorrectly  stated  may  he  amended  with  the  consent  of  the 
hail;  and  it  is  not  a sufficient  ground  to  reject  one  of  two 
hail  as  insufficient,  that  one  of  his  creditors  agreed  to  com- 
pound for  his  debt  for  two  shillings  in  the  pound.  Daniell 
v.  James,  195. 

4.  Proceedings  against  — Laches  — Delay.]  — Where 
plaintiff  agreed  to  discharge  the  hail  of  a defendant,  if  cer- 
tain terms  were  complied  with,  and  after  a lapse  of  three 
years,  the  conditions  not  having  been  performed,  proceeded 
against  the  hail.  Held,  that  they  were  not  under  the  cir- 
cumstances entitled  to  an  exoneretur  for  laches.  McQueen 
v.  Pratt,  196. 

5.  Bail  bond — Forfeiture — 20  Vic.,  ch.  57,  sec.  25.]— 
The  court  cannot  relieve  against  forfeiture  of  a hail  bond  by 
neglecting  to  procure  its  allowance  within  thirty  days, 
according  to  the  0.  L.  P.  A.  1857,  sec.  25.  McKay, 
Assignee  of  the  Sheriff  of  Ilaldimand  v.  Hudson,  Shaw,  and 
Collins,  222. 

Undertaking  to  put  in.] — See  Attorney,  5. 

BAIL  BOND.  See  Bail,  5. 

BAIL  PIECE.  See  Bail,  3. 

BANKRUPT. — Execution  against  after  certificate.] — 
Where  defendant  had  obtained  his  certificate  of  discharge 
in  bankruptcy  after  entry  of  judgment,  and  before  execution 
issued,  the  execution  and  all  subsequent  proceedings  were 
set  aside  with  costs.  Harris  v.  Bunnell,  103. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES. — 1.  Bill  of  exchange— Damages — 12  Vic.,  ch.  76.] 
— In  an  action  on  a sterling  bill,  drawn  by  the  plaintiffs  in 
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London  upon  the  defendant,  living  in  Upper  Canada,  accept- 
ed in  this  province  payable  in  London,  and  returned  to  Eng- 
land. Held,  that  no  damages  could  be  recovered  under  12 
Vie.,  ch.  76,  as  the  bill  could  not  be  said  to  have  been  ne- 
gotiated in  Upper  Canada,  but  only  the  value  of  the  bill  at 
24s.  4d.  to  the  pound  sterling.  Foster  et  al.  v.  Bowes,  256. 

2.  Judgment  against  endorser — Payment  by  subsequent 
endorser — Assignment.] — An  endorser  of  a promissory  note- 
cannot  pay  the  amount  of  a judgment  obtained  'thereon 
against  a previous  endorser,  and  enforce  it  for  his  own 
benefit.  It  was  contended  in  this  case  that  the  judgment 
was  not  enforced  for  the  benefit  of  the  endorser,  but  of  a 
person  to  whom  it  had  been  assigned,  but  held,  that  upom 
the  affidavits  and  facts  stated  this  was  not  made  out.  Carr 
v.  Coulter  et  al.,  317. 

BOND. — Liability  of  garnishee  on  bond  as  surety  to 
judgment  debtor  not  a debt.] — See  Garnishment,  2. 

CAPIAS. — 1.  Copy  served  on  defendant — 12  Vic.,  ch_ 
63,  sec.  24.] — The  name  of  the  officer  who  issues  a writ, 
written  in  the  margin  thereof,  is  not  “ a memorandum  or 
notice  subscribed  to,  or  an  endorsement  on  the  writ,”  within 
the  meaning  of  the  statute  11  Vic.,  ch.  63,  sec.  24,  and  there- 
fore the  omission  of  such  endorsement  in  the  copy  served  on 
the  defendant  is  not  fatal.  Jannet  et  al.  v.  Bush,  42. 

2.  Arrest — Variance  between  writ  and  copy  served — 
Signature  of  clerk  of  the  process.] — Where  in  the  original 
writ  of  capias  the  warning  to  defendant  was  at  the  foot  of 
the  writ,  and  in  the  copy  was  endorsed,  though  in  the  body 
of  the  copy  it  was  referred  to  as  “ hereunder.”  Held,  no- 
objection.  The  signature'  of  the  clerk  of  the  process  was^ 
placed  at  the  foot  of  the  warning,  not  of  the  writ,  and  also 
to  a memorandum  in  the  margin  that  the  writ  had  been 
issued  by  him.  Held,  a sufficient  signature  of  the  writ. 
Gilmour  v.  McMillan,  168. 

3.  Amendment  of — Date  of  teste.] — Where  a defend- 
ant was  arrested  on  a ca.  re.,  and  in  the  copy  served  the  year 
of  the  teste  was  omitted,  thus:  “in  the  year  one  thousand 

eight  hundred  and  on  application  to  set  aside  the 

arrest,  the  plaintiff  was  allowed  to  amend  on  payment  of 
costs.  Wilson  v.  Storey,  304. 

CA.  BE. — Ca.  Sa.  issued  on  affidavit  made  for  Ca.  Be.] 

• — See  Ca.  Sa.,  1. 


CA.  SA.  See  Garnishment,  4. 
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1.  Issue  of  on  affidavit  made  for  Ca.  Re.— Time  between 
teste  and  return  of — Costs.] — Where  the  plaintiff  made  an 
affidavit  of  debt  pending  the  suit,  and  took  out  a Ca.  Re. 
upon  which  defendant  was  not  arrested — Held,  that  a Ca. 
Sa.  might  issue  after  judgment  upon  the  same  affidavit. 
Semble,  that  a writ  so  issued  may  include  the  costs,  although 
the  sum  taxed  wdll  exceed  that  sworn  to.  It  is  not  necessary 
that  there  should  be  fifteen  days  between  the  teste  and  re- 
turn of  a Ca.  Sa.  Beatty  et  al.  v.  Taylor,  44. 

2.  Discharge  of  one  defendant — Effect  of.] — Plaintiff 
having  arrested  A.  & B.  on  a Ca.  Sa.  took  a mortgage  from 
B.  and  discharged  him.  The  mortgage  was  taken  only  as. 
collateral  security  for  the  claim,  and  B.  did  not  desire  A. 
discharged.  Held,  that  A.  wras  nevertheless  entitled  to  it.. 
Benjamin  et  al.  v.  Foot  et  al.,  47. 

3.  Amendment.] — Semble,  that  the  court  will  not 
amend  a Ca.  Sa.,  where  no  sum  is  stated  in  the  writ,  by  in- 
serting the  amount  for  which  judgment  was  recovered,  the 
writ  being  void.  Billings  et  al.  v.  Rapelje  et  al.,- 194. 

4.  Omission  of  sum  recovered — Amendment — Proceed- 
ing while  Fi.  Fa.  or  Yen.  Ex.  out.] — A Ca.  Sa.  omitting  to 
state  any  sum  for  which  judgment  has  been  recovered  is  void, 
and  cannot  be  amended  after  execution.  Semble,  that  no 
Ca.  Sa.  can  be  acted  upon  while  a Fi.  Fa.  on  which  proceed- 
ings have  been  taken  remains  out;  and  that  where  goods 
have  been  seized  and  a Yen.  Ex.  issued,  they  must  be  sold 
before  defendant  can  be  arrested  for  the  residue.  Billings  et 
al.  v.  Rapelje  et  al.,  200. 

5.  22  Yic.,  eh.  96,  sec.  13 — Committal  to  close  custody.1 
— Where,  upon  application  to  commit  a defendant  to  gaol,, 
under  the  22  Yic.,  ch.  96,  sec.  13,  the  judge  ordered  a ca.  sa. 
to  issue  instead,  as  allowed  by  that  section,  and  the  defend- 
ant thereupon  gave  bail  to  the  limits.  Held,  that  he  could 
not  again  be  committed  to  close  custody  under  the  first  alter- 
native of  the  same  clause.  Perrin  v.  Bowes,  348. 

CAUSE. — Right  to  proceed  with  after  reference.]— See 
Arbitration  and  Award,  21. 

CAUSE  OF  ACTION. — Statement  of,  in  affidavit  to 
hold  to  bail.] — See  Arrest,  5. 

CERTAINTY. — See  Arbitration  and  Award,  8,  24. 

CERTIFICATE. — Of  judge  at  trial.] — See  Costs,  1. 

Of  satisfaction.] — See  Judgment. 

Of  judgment,  costs  of  cannot  be  levied  under  fi.  fa.] — 
See  Sheriff,  2. 
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CERTIORARI  — Certiorari  to  remove  indictment,]  — 
Where  a defendant  applies  for  a certiorari  to  remove  an  in- 
dictment, he  must  shew  that  it  is  probable  the  case  will  not 
he  fairly  or  satisfactorily  tried  in  the  court  below;  and  if 
difficulties  on  points  of  law  form  the  ground  of  application, 
they  must  he  specifically  stated.  In  re  Edward  Kellett  and 
Joseph  Parker,  102. 

CHANGE  OP  ATTORNEY.— 'See  Attorney,  3. 

COGNOVIT. — Given  by  two  of  the  defendants,  effect 
of  on  right  to  judgment  as  in  case  of  nonsuit.] — See  Non- 
suit, 4. 

1.  Judgment  entered  against  two  partners  on  cognovit 
given  by  one — Delay.] — Under  the  circumstances  of  this  case 
the  court  refused  to  set  aside  a judgment  entered  on  a cogno- 
vit given  by  one  partner  in  the  name  of  both,  as  eighteen 
months  had  elapsed  since  the  judgment  had  been  acted  upon, 
and  it  seemed  most  probable  that  the  other  partner  was  an 
assenting  party.  Brown  v.  Charles  Napoleon  Cinqmars  and 
Peter  John  Cinqmars,  205. 

2.  20  Vic.,  ch.  57,  sec.  18 — Construction  of.] — It  is  not 
necessary,  under  20  Vic.,  ch.  57,  sec.  18,  to  file  cognovits  on 
which  judgment  has  been  entered  before  the  passing  of  that 
act.  If  the  judgment  entered  upon  such  cognovit  were  ir- 
regular, another  judgment  creditor  of  defendant  might  move 
to  set  it  aside.  Armour  v.  Carruthers,  217. 

3.  Filing  cognovit — C.  L.  P.  A.  1857,  sec.  17 — Con- 
struction of.] — Held,  affirming  Commercial  Bank  v.  Flet- 
cher, 8 C.  P.  181,  that  under  the  17th  section  of  the  Com- 
mon Law  Procedure  Act,  1857,  it  is  unnecessary  to  file  a 
cognovit  on  which  judgment  has  been  entered  within  a 
month  after  it  was  given.  McLean  v.  Stuart  and  Gordon, 
367. 

4.  Confession  of  judgment — Continuing  security — 
Omission  to  file  affidavit  of  execution.] — A confession  of 
judgment  may  be  taken  as  a continuing  security  for  future 
acceptances,  and  will  be  good  as  against  other  creditors. 
Where  judgment  was  entered  on  a cognovit  duly  executed, 
but  without!  filing  an  affidavit  of  execution:  Held,  not  a 
nullity,  so  that  the  judgment  might  he  set  aside  at  the  in- 
stance of  other  creditors  of  defendant,  hut  an  irregularity 
only;  and  the  affidavit  was  allowed  to  he  filed  afterwards. 
Potter  v.  Pickle,  391. 

COLLUSION. — See  Absconding  Debtor — Attorney,  6 — 
Summons — Costs,  1. 
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COMMITTAL. — To  close  custody.] — See  Garnishment, 

4. — See  Oa.  Sa.,  5. 

COMMON  COUNTS.— Form  of  declaration  on.]— See 
Demurrer,  2. 

COMPUTATION  OF  TIME.— 1.  C.  L.  P.  A.,  1856.— 
Computation  of  time  to  plead  and  for  notice  of  assessment.] 
— A declaration  having  been  served  on  the  27th  of  April,  in- 
terlocutory judgment  was  signed  on  the  5th  of  May,  and 
notice  of  assessment  given  on  the  same  day  for  the  12th.  On 
the  12th  after  the  record  had  been  entered,  defendant  gave 
notice  of  his  intention  to  move  against  the  verdict,  if  taken, 
for  want  of  sufficient  notice  of  assessment;  hut  the  plain- 
tiff went  on  and  assessed  his  damages.  Held,  that  under  the 
112th  and  146th  sections  of  C.  L.  P.  A.  the  interlocutory 
judgment  was  signed  too  soon,  and  notice  of  assessment  given 
too  late;  and  that  the  defendant  had  not  precluded  himself 
by  laches  from  moving  against  these  proceedings.  Yrooman 
v.  Shuert,  122. 

2.  Notice  ,of  trial.] — Under  C.  L.  P.  A.,  sec.  146,  the 
eight  days*  notice  of  trial  required  is  to  he  reckoned  one  day 
inclusive  and  the  other  exclusive.  Notice  served  on  the  5th 
for  the  12th  is  therefore  too  late.  Buffalo  and  Lake  Huron 
Bailway  Co.  v.  Brooksbanks,  126. 

3.  Notice  of  trial — C.  L.  P.  A.,  sec.  146.] — Under  the 
Common  Law  Procedure  Act  the  eight  days*  notice  of  trial 
required  are  to  he  reckoned  one  day  inclusive  and  the  other 
exclusive.  Notice  therefore  on  Monday  for  the  following 
Monday  is  too  late.  The  same  rule  applies  to  cases  sent  down 
by  writ  of  trial.  Callaghan  v.  Baines  et  al.,  144. 

4.  Under  the  Common  Law  Procedure  Act,  notice  of 
trial  served  on  the  15th  for  the  22nd  is  too  late.  Clark  v. 
Waddell,  145. 

5.  Where  a declaration  was  served  on  Saturday  the  12thA 
held,  per  Draper,  C.  J.,  that  interlocutory  judgment  might 
he  signed  on  Monday  the  21st.  Moore  v.  The  Grand  Trunk 
Bailway  Company,  227. 

6.  Writ  of  summons — Time  for  appearance.] — Where  a 
summons  was  served  on  the  12th  and  judgment  signed  on  the 
22nd  for  want  of  appearance.  Held,  not  too  soon.  Boss  et 
al  Johnson  et  al.,  230. 

7.  Time  to  plead.] — Declaration  served  on  Saturday, 
the  10th  of  October,  and  judgment  for  want  of  a plea  signed 
on  Monday,  the  19th.  Held,  regular.  Bidout  v.  Orr,  231. 

27  prac.  2. 
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8.  Notice  of  trial  given  on  Thursday  for  the  following 
Thursday  is  insufficient.  Phillips  v.  Merritt,  233. 

9.  Notice  of  assessment — Notice  to  plead.] — Notice  of 
assessment  served  on  Monday  for  the  following  Monday  is 
too  late.  Notice  to  plead  served  on  Saturday,  and  judgment 
signed  on  the  next  Monday  week.  Held  regular.  See  Moore 
v.  The  Grand  Trunk  Railway  Company,  ante  page  227,  to 
the  same  effect.  Cameron  v.  Cameron,  259. 

CONFESSION  OF  JUDGMENT.— See  Cognovit. 

CONFLICT. — Of  claims.] — See  Garnishment,  1. 

CONTINUING  SECURITY.— See  Cognovit,  4. 

CONTRACTOR.  — Disqualified  as  candidate.] — See 
Municipal  Elections,  1. 

COPY. — Omission  of  officer’s  name  on.] — See  Capias,  1. 

Where  such  name  being  in  the  body  of  copy  was  re- 
ferred to  as  “ hereunder,”  lb.,  2. 

Of  ca.  sa.  in  which  year  of  teste  omitted.] — See 
Capias,  3. 

Of  summons  served  in  blank.] — See  Delay,  4. 

CORPORATION, — Direction  of  summons — Examina- 
tion.]— A summons  having  been  granted  under  sec.  193  of 
the  C.  L.  P.  A.,  calling  upon  a corporation  to  shew  cause 
why  the  president  or  secretary  should  not  be  examined  as  to 
the  debts  due  to  the  company,  an  order  was  refused.  1st. 
Because  it  is  doubtful  whether  that  clause  applies  to  cor- 
porations. 2nd.  Because  the  summons  should  have  been 
directed  to  the  officers  mentioned,  and  not  to  the  Company. 
Cameron  v.  The  Brantford  Gas  Company,  58. 

Misnomer  of.] — See  Garnishment,  3. 

COSTS. — 1.  Revision  of  costs — Sum  recovered  within 
Division  Court  jurisdiction — Title  to  land  in  question — 13 
Vic.,  ch.  177,  sec.  1 — 16  Vic.,  ch.  175,  sec.  26.] — Where  in 
trespass  the  title  to  land  was  not  in  question  upon  the 
pleadings,  and  the  plaintiff  obtained  only  £5  damages,  and  no 
certificate. — Held,  that  he  was  entitled  only  to  Division  Court 
costs,  and  the  master  having  allowed  full  costs,  a revision  was 
ordered.  Under  the  16  Vic.,  ch.  177,  sec.  1,  it  is  for  the 
plaintiff  claiming  full  costs  to  shew  that  the  title  did  really 
and  bona  fide  come  in  question,  not  merely  that  by  the 
pleadings  it  might  have  been  put  in  issue.  Semble,  that 
where  in  a personal  action  the  sum  recovered  is  within  the 
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jurisdiction  of  the  Division  Court,  a certificate  must  be  moved 
for  at  the  trial,  or  costs  cannot  afterwards  he  given.  Hamil- 
ton v.  Clarke,.  189. 

2.  Less  damages  than  40s— 16  Vie.,  ch.  175,  sec.  26;  C. 
L.  P.  A.,  sections  312,  318.] — An  action  for  assault  and 
battery  was  brought  before  the  passing  of  16  Vic.,  ch.  175, 
sec.  26,  and  damages  were  assessed  after  at  Is.  After  the 
passing  of  the  Common  Law  Procedure  Act,  sec.  312,  the 
plaintiff  applied  for  an  order  to  tax  full  costs.  Held,  that 
the  16  Vic.  ch.  175,  being  in  force  till  the  Common  Law 
Procedure  Act  came  into  operation,  the  plaintiff  might  have 
moved  under  it;  and  the  application  was  refused.  Savage  v. 
Robertson,  307. 

See  Arbitration  and  Award,  1,  24. — 'Security  for  Costs, 
1. — Attorney,  1,  2. 

Revision  of  taxation  refused.] — See  Attorney,  1,  2. 

Right  to  proceed  with  suit  for.] — lb.,  6. 

Included  in  Ca.  Sa.] — See  Ca.  Sa.,  1. 

Hew  tariff.] — See  County  Courts,  1. 

In  ejectment.] — See  Ejectment,  3,  4,  5,  7. 

Of  issue  on  interpleader  order.] — See  Interpleader,  1. 

Hot  paid  according  to  undertaking.] — See  Honsuit,  3. 

Laches  of  plaintiff.] — lb.  5. — Hew  Trial. 

Of  certificate  of  judgment.] — See  Sheriff,  2. 

COUHTY  COURTS.— ’Costs.] — The  new  tariff  of  costs 
established  by  the  Courts  of  Queen’s  Bench  and  Common 
Pleas,  does  not  extend  to  the  Countv  Courts.  Card  v.  Lount, 
72. 

CROPS. — Valuation  of.] — See  Overholding  Tenant. 

CROWH,  THE. — Right  of  to  attach.] — See  Garnish- 
ment, 6. 

DAMAGES. — On  a bill  of  exchange.] — See  Bills  of  Ex- 
change and  Promissory  Hotes,  L 

In  trespass.] — See  Costs,  1. 

Less  than  40s.] — lb.  2. 

Assessment  of.] — See  Delay,  1 — Demurrer,  1. 

Unliquidated,  cannot  be  attached.] — See  Garnishment,  3. 

DATE. — Of  teste  omitted  on  copy  of  ca.  re. — See 
Capias,  3. 

Of  title  to  goods.] — See  Interpleader,  3. 
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DEBT. — Liability  of  garnishee  as  surety  on  bond  not  a 
debt.] — See  Garnishment,  2. 

DECLARATION. — A summons  having  been  sued  ont 
against  four  defendants,  the  plaintiff  declared  against  one 
only.  Held,  regular. — Teal  v.  Jones,  63. 

See  Demurrer,  2 — See  Pleading,  3- — Injunction,  2. 

Served  before  filing.] — See  Delay,  2. 

DEFAULT. — See  Judgment. 

DEFENCE. — By  landlord  without  authority.] — See 
Ejectment,  6. 

DEFENDANT. — Discharge  of  one,  effect  of.] — See  Ca.  ' 
Sa.,  2. 

Appearance  for  one,  where  several.] — See  Appearance,  5. 

Party  not  in  possession  made  defendant.] — See  Eject- 
ment, 4. 

Striking  out  after  verdict.] — See  Nolle  Prosequi. 

Four  defendants,  declaration  against  one.] — Bee  De- 
claration. 

DELAY. — 1.  Setting  aside  interlocutory  judgment — 
Delay  in  pleading — Assessment  of  damages.] — Where  in  a 
country  cause,  a short:  time  before  the  assizes  an  interlocu- 
tory judgment  was  set  aside  by  a judge’s  order,  on  payment 
of  costs,  pleading  issuably,  and  taking  24  hours’  notice  of 
trial,  and  the  defendant  tendered  the  costs  and  pleas  the 
evening  before  the  first  day  of  the  assizes,  and  offered  to  take 
one  hour’s  notice  of  trial,  notwithstanding  which  the  plaintiff 
went  on  and  assessed  damages,  the  court  held  that  the 
assessment  was  regular,  the  defendant  not  shewing  that  his 
pleas  were  issuable,  and  the  delay  in  his  proceeding  after 
the  order  was  granted  being  too  great.  Jessup  v.  Fraser,  180. 

2.  Irregularity — Delay  in  moving  against.] — Where  a 
declaration  was  served  before  it  was  filed,  and  the  defendant 
being  aware  of  the  error,  allowed  interlocutory  judgment  to 
be  signed  and  notice  of  assessment  to  be  given.  Held,  that 
he  was  too  late  to  object,  to  the  irregularity.  Proctor  v. 
Young,  182. 

3.  Interpleader — Trespass  by  claimant — Leave  to  plead 
subsequent  order.] — Defendant,  as  sheriff,  having  seized 
under  a writ  in  the  county  court  certain  goods,  which  were 
claimed  by  the  plaintiff,  on  the  4th  of  March  applied  to  the 
judge  of  the  county  court  for  an  interpleader.  The  plaintiff 
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commenced  this  action  of  trespass,  to  which  defendant 
pleaded  while  the  interpleader  summons  was  pending,  and 
issue  was  joined  in  April,  hut  the  case  was  made  a remanet 
at  the  spring  assizes.  On  the  19th  of  June  the  judge  of  the 
county  court  made  an  order  barring  the  claimant,  and  in 
September  the  defendant  applied  for  leave  to  plead  that  order 
in  bar  of  this  action.  The  application  was  refused.  Roblin 
v.  Moodie,  216. 

4.  Writ  of  summons — Service  of  copy  not  filled  up — 
Delay  in  moving.] — Where  the  copy  of  a specially  indorsed 
writ  of  summons  served  on  defendant  was  in  the  inside 
simply  a printed  form,  with  the  blanks  not  filled  up,  but  was 
properly  endorsed,  and  defendant  did  not  move  against  it 
until  after  judgment  signed  and  fi.  fa.  issued.  Held,  that 
the  proceeding  was  an  irregularity  only,  not  a nullity,  and 
that  the  application  was  too  late.  Robson  v.  McGowan,  329. 

See  Bail,  4. — -Cognovit,  1. — Judgment,  Nunc  pro  Tunc. 

In  payment  of  costs. — Bee  New  Trial. 

DEMURRER. — 1.  Assessment  of  Damages.] — Declara- 
tion was  served  on  the  8th  of  April,  1856;  on  the  15th  a de- 
murrer was  filed  and  served,  and  on  the  same  day  the  plain- 
tiff joined  in  demurrer,  and  gave  notice  of  assessment  of 
damages  for  the  22nd.  The  record  was  entered  but  with- 
drawn, there  being  no  issue  in  fact  on  which  the  case  could 
go  to  a jury.  Plaintiffs  attorney  searched  at  the  crown  office 
on  the  21st  and  23rd,  but  could  find  no  demurrer,  and  there- 
upon on  the  23rd  interlocutory  judgment,  was  signed  as  for 
want  of  a plea.  At  the  next  assizes  the  record  was  entered 
without  any  demurrer  appearing  on  it,  and  a verdict  taken. 
Held,  that  the  proceedings  were  irregular. — Gibson  v. 
Thomas  (Sheriff),  131. 

2.  Declaration.]' — A.  B.  sues  C.  D.,  who  has  been  sum- 
moned, &c.,  (stating  the  process  as  usual)  “ for  money  pay- 
able by  the  defendant  to  the  plaintiff  for  goods  bargained 
and  sold  by  the  plaintiff  to  the  defendant,;  and  the  plaintiff 
claims  £125.”  Held,  sufficient,  and  demurrer  set  aside  as 
frivolous. — Davis  v.  Muckle,  166. 

DESCRIPTION. — Of  goods  insufficient.] — See  Re- 
plevin, 2. 

DIRECTION. — Of  summons  to  officers  of  a corpora- 
tion.— See  Corporation,  1. 

Of  Mandamus.] — See  Mandamus. 
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DISCHARGE. — Of  defendant,  application  for.] — See 
Weekly  Allowance. 

Of  rale  for  new  trial.] — See  New  Trial. 

Of  one  defendant,  effect  of.] — See  Ca.  Sa.,  2. 

DISQUALIFICATION.— See  Municipal  Elections,  1. 

DIVISION  COURT.— See  Costs,  1. 

DOWER. — See  Judgment  Nnnc  pro  Tnnc. 

C.  L.  P.  A. — Several  pleas.] — The  Common  Law  Pro- 
cedure Act  applies  to  actions  of  dower.  Defendant  put  in 
three  pleas: — 1.  Denying  the  husband’s  seisin.  2.  The 
marriage.  3.  That  before  the  action  the  demandant  had  , 
assigned  her  right.  Held,  that  the  first  two  pleas  might  he 
allowed  together,  hut  that  the  third  must  he  struck  out. — 
Street  v.  Dolsen,  306. 

EJECTMENT. — 1.  Writ  in  Outer  County.] — Semble, 
that  in  an  action  of  ejectment  it  is  irregular  to  issue  a writ 
out  of  the  office  of  the  D.  C.  C.  of  an  outer  county,  calling 
upon  the  defendant  to  enter  his  appearance  in  that  county, 
when  the  lands  for  which  the  action  is  brought  are  situate  in 
another  outer  county.  In  this  case,  however,  the  defendant 
having  entered  his  appearance  and  allowed  issue  to  he  joined, 
the  court  refused  to  interfere,  leaving  him  to  his  remedy  by 
writ  of  error  when  the  judgment  should  he  entered.  The 
Trust  and  Loan  Company  of  Canada  v.  Samuel  Stevens,  60. 

2.  Notice  to  appear) — Alteration.] — Where  the  notice' 
to  appear  was  for  a wrong  term,  hut  the  right  term  was  after- 
wards inserted  in  pencil,  and  the  alteration  pointed  out  to 
the  tenant  at  the  time  of  service,  the  court  refused  to  set 
aside  the  service  for  irregularity.  Doe  Mills  v.  Roe,  181. 

3.  Costs.] — Richards,  J.,  refused  to  set  aside  a fi.  fa.  for 
costs  in  ejectment  taxed  on  a judgment  obtained  against  the 
defendant  by  default.  Roots  v:  Earniscott  et  al.,  239. 

4.  Defendant  not  in  possession — Practice — Judgment 
by  default — Costs.] — Where  a person  is  made  defendant  in 
ejectment  who  is  not  in  possession  and  claims  no  right  to 
the  land,  he  is  entitled  on  application  to  have  his  name 
struck  out.  Held,  per  Draper,  C.  J.,  that  a plaintiff  in  eject- 
ment cannot  tax  costs  on  a judgment  obtained  by  default. 
Per  Richards,  J.,  that  he  is  entitled  to  do  so.  Hall  v.  William 
Yuill  and  James  Yuill,  242. 

5.  Costs.] — A plaintiff  in  ejectment  is  not  entitled  to 
costs  on  a judgment  obtained  by  default.  White  v.  Cochlin, 
249. 
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6.  Defence  by  landlord  in  tenant’s  name  without 
authority.] — Defendant  being  tenant  was  served  with  a writ 
of  ejectment,  which  he  handed  to  H.,  his  landlord,  and  H. 
took  it  to  his  attorney,  who,  instead  of  getting  leave  for  H. 
to  defend,  entered  an  appearance  in  defendant’s  name  with- 
out his  authority.  A verdict  having  been  obtained  against 
defendant,  the  judge  refused  to  interfere,  but  left  him  to  his 
remedy  against  his  landlord  and  the  attorney.  Moran  v. 
Sehermerhorn,  261. 

7.  Against  tenants — Appearance  by  landlord — Non- 
appearance  by  tenants — Judgment  by  default  against  them.] 
— In  ejectment  against  A.  and  B.,  both  were  served  with  the 
summons,  and  before  the  time  for  appearance  had  expired, 
one  L.  was  allowed  to  come  in  and  defend  as  landlord,  by 
judge’s  order,  which  did  not  express  whether  he  was  to  de- 
fend in  the  place  of  A.  and  B.  or  with  them,  nor  did  this 
appear  from  his  appearance  or  notice.  They  did  not  appear, 
and  judgment  was  signed  against  them  by  default.  The 
issue  with  L.  was  carried  down  and  tried,  and  a verdict 
rendered  for  the  plaintiff,  on  which  judgment  was  entered, 
and  costs  taxed  against  L.  only,  and  a writ  of  possession 
issued  against  the  three.  Held,  that  the  plaintiff  was  entitled 
to  enter  the  judgment  against  A.  and  B.  and  that  his  pro- 
ceedings were  regular.  Haskins  v.  Cannon  and  Leech,  334. 

Appearance  in,  with  wrong  name  of  plaintiff.] — See 
Appearance,  2. 

ELECTIONS. — See  Municipal  Elections. 

ENLARGEMENT  OE  TIME.— See  Arbitration  and 
Award. 

ENTITLING.— See  Arrest,  5. 

ENTRY. — Forcible. ] — See  Restitution. 

ERROR. — Writ  of.] — See  Ejectment,  1. 

ESCAPE.— See  Sheriff,  5. 

EVIDENCE. — Fresh,  discovery  of,  not  a necessary 
ground  for  setting  aside  an  award.] — See  Arbitration  and 
Award,  6. 

Improperly  received  after  close  of  case.] — lb.,  17. 

Taken  without  notice  to  parties.] — lb.  22. 

When  prosecutor  examined  restitution  should  not  be 
granted.  ] — See  Restitution. 

Of  disagreement.] — See  Railway  Companies. 

Of  order  and  non-payment.] — See  Weekly  allowance. 
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EXAMINATION. — Of  defendant  as  to  his  property.]; — 
See  Corporation. — Garnishment,  4. 

EXCESS  OF  AUTHORITY.— See  Arbitration  and 
Award,  3,  15. 

EXECUTION. — Stayed,  where  defendant  had  obtained 
certificate  in  bankruptcy.] — See  Bankrupt,  1. 

EXONERETUR. — On  bail-piece,  discharge  from  insol- 
vent court  no  ground  for.] — See  Bail,  2. 

FELONY. — Bail  refused  when  case  reserved  on  convic- 
tion, and  not  yet  argued.] — See  Bail,  1. 

FI.  FA. — For  costs  set  aside.] — See  Attorney,  6. 

Ca.  sa.  cannot  bel  acted  on  while  fi.  fa.  or  ven  ex.  out.] 
See  Ca.  sa.,  4. 

FINALITY. — See  Arbitration  and  Award,  1,  3,  5,  20, 
24. 

FORCIBLE  ENTRY. — See  Restitution. 

FOREIGNERS.— See  Arrest,  1. 

FORFEITURE.— Of  bail  bond.]— See  Bail,  5. 

FRAUD. — In  obtaining  judgment  on  specially  endorsed 
summons.] — See  Summons. 

GARNISHMENT. — 1.  Garnishee  proceedings — Attach- 
ment of  debts  due  on  negotiable  paper — Payment  of  money 
into  court — Conflicting  claims.] — The  garnishee  was  in- 
debted to  the  Buffalo,  Brantford  and  Goderich  Railway 
(the  judgment  debtors),  on  two  negotiable  bills  accepted  by 
him  and  not  yet’  due,  and  they,  in  order  to  induce  R.,  a 
creditor,  to  release  a chattel  mortgage  which  he  held  against 
them,  had  promised  to  pay  him  out  of  the  proceeds  of  these 
bills:  there  were  also  other  claims  by  some  of  the  directors  of 
the  company,  which  were  to  he  paid  in  the  same  way.  The 
judgment  creditors  obtained  a summons  on  the  garnishee  to 
pay  their  claim,  which  was  less  than  the  amount  due  on  the 
hills,  and  M.,  another  creditor,  subsequently  obtained  an 
order  to  attach  the  balance,  but  no  summons  had  issued 
upon  it.  With  the  assent  of  the  judgment  creditors,  the 
judgment  debtors,  and  the  garnishee,  M.  being  no  party  to 
the  arrangement,  the  acceptances  were  handed  into  court, 
and  afterwards  delivered  to  Z.  on  his  paying  in  the  money. 
These  facts  were  stated  on  the  return  of  the  summons  obtain- 
ed by  th^  judgment  creditors,  and  the  judge  in  chambers 
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was  asked  to  determine  what  should  he  done  with  the  surplus, 
after  paying  the  judgment  creditors.  The  learned  Chief 
Justice  refused  to  decide  the  question,  as  he  had  no  power 
under  the  statute  to  determine  summarily  between  the 
claimants,  and  held,  that  the  money  having  been  paid  in 
without  authority  he  could  only  order  the  surplus  to  be  re- 
turned to  the  garnishee.  Semble,  however,  that  M.,  who  had 
obtained  an  attachment  order,  should  be  preferred  to  R.  and 
the  directors.  Semble,  also,  that  the  best  course  would  have 
been  for  Z.  to  pay  the  claim  of  the  judgment  creditors, 
getting  it  endorsed  upon  the  bills,  and  then  the  sum  due  to 
Aty  when  he  had  obtained  an  order  for  payment.  William 
Mellish,  Joseph  Morrell,  and  John  Russell,  Plaintiffs;  The 
Buffalo,  Brantford,  and  Goderich  Railway  Company,  De- 
fendants; Samuel  Zimmerman,  Garnishee,  171. 

2.  Garnishees — Liability  as  sureties  to  judgment  debtors 
— Not  a debt! — Practice.] — The  garnishees  had  given  the 
judgment  debtors  a bond,  conditioned  that  one  A.,  a station 
master  in  their  employment,  should  duly  pay  over  all  moneys 
received.  Held,  that  the  liability  incurred  under  this  bond, 
if  established,  would  not  be  a debt  which  could  be  attached, 
under  the  194th  section,  and  an  order  to  proceed  under 
section  197  was  refused.  Griswold  v.  The  Buffalo',  Brant- 
ford, and  Goderich  Railway  Company. — Taylor  and  Kirby, 
Garnishees,  178. 

3.  Corporation  — Misnomer  — Award  for  unliquidated 
damages — Claim  by  mortgagee  — Assignment — Lashes.]  — 
Under  a submission  between  one  R.  and  the  Mayor,  Aider- 
men,  and  Commonalty  of  the  City  of  Toronto,  it  was  award- 
ed that  the  Corporation  should  pay  R.  £1,925,  as  compensa- 
tion for  land  taken  from  him  for  the  esplanade,  and  £825 
for  damages  sustained  by  him  from  the  construction  of  such 
esplanade,  and  that  said  sums  should  be  payable  on  or  before 
the  28th  of  January,  1858,  on  the  title  to  the  land  being  per- 
fected in  the  Corporation.  On  the  2nd  of  January  a notice 
was  served  on  the  city  chamberlain  that  R.  had  assigned  to 
H.  all  the  damages  awarded,  and  requiring  the  city  to  pay 
H.  On  the  19th  of  January  an  order  was  made  attaching 
all  debts  due  by  the  city* to  R,  to  answer  a judgment  recover- 
ed against  him  by  one  G.,  and  a summons  for  them  to  shew 
cause  why  they  should  not  pay;  and  on  the  14th  the  garni- 
shees were  ordered  to  pay  G.  within  ten  days,  or  execution 
to  issue.  The  attaching  order  and  summons,  and  the  order 
to  pay,  were  duly  served  on  the  city  chamberlain,  but  no 
notice  of  theml  was  given  by  him  to  the  solicitor  or  any 
member  of  the  Corporation;  and  on  the  8th  an  execution 
issued  against  the  city,  under  which  a levy  was  made.  They 
then  applied  for  relief  on  the  above  facts,  and  it  was  shewn 
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that  the  land  in  question  had  been  mortgaged  for  a large 
sum  to  one  B.,  who  claimed  to  receive  the  sum  awarded.  Held 
* — 1.  That  the  description  of  the  garnishees  in  the  proceed- 
ings as  “ The  City  of  Toronto.”  instead  of  their  proper  cor- 
porate name,  whether  an  irregularity  or  a nullity,  could  not 
he  taken  advantage  of  under  the  circumstances;  but,  semble, 
that  it  might  be  waived  or  amended.  2.  That  the  sum 
awarded,  being  upon  a claim  for  unliquidated  damages,  could 
not  be  attached  before  judgment  obtained  upon  it;  and  that 
the  part  assigned  to  H.  could  clearly  not  be  garnished.  3. 
That  all  proceedings  subsequent  to  the  attaching  order  must 
be  set  aside,  on  payment  of  costs  by  the  garnishees,  the  judg- 
ment creditor  to  be  at  liberty  to  apply  for  a summons  to 
them  to  pay  him  the  amount  of  his  claim,  under  which  all 
the  parties  claiming  might  be  heard.  G wynne  v.  Rees — ' 
" The  City  of  Toronto  ” Garnishees,  282. 

4.  Payment  to  judgment  debtor; — Examination  of 
debtor — Second  examination — Ca.  sa. — Committal  to  close 
custody.] — Defendant  had  borrowed  £500  from  the  plaintiff 
on  mortgage  at  a rate  exceeding  legal  interest,  and  the  time 
for  payment  had  been  extended  at  a higher  rate.  Disputes 
arose  as  to  this  extension.  The  plaintiff  sued  defendant  on 
the  covenant,  and  an  award  was  made  in  his  favour  for  £644 
15s.  lid.,  on  which  he  entered  judgment,  and  the  defendant 
filed  a bill  in  Chancery  .to  redeem,  and  for  an  account,  allow- 
ing all  excess  above  legal  interest  to  go  in  reduction  of  princi- 
pal. The  defendant  had  a demand  against  a third  person 
for  £500,  which  the  plaintiff  desired  to  garnish,  and  with 
that  object  had  the  defendant  examined,  but  in  the  mean- 
time the  defendant  obtained  payment  of  that  sum  from  his 
debtor.  This  money  he  offered  to  pay  to  the  plaintiff  upon 
the  original  mortgage,  but  refused  to  pay  upon  the  judgment. 
A summons  having  been  obtained  on  defendant  to  shew 
cause  why  he  should  not  pay  to  the  plaintiff  the  £500,  or  in 
default  be  committed  to  close  custody,  or  why  a ca.  sa. 
should  not  issue  against  him,  or  why  he  should  not  be  again 
examined  as  to  his  effects.  Held,  that  there  was  no  ground 
for  interference.  Boswell  v.  Pomeroy,  310. 

5.  Assignment  of  contract — Judgment  recovered,  by 
assignee  in  assignor’s  name — Right  to  attach  under  judg- 
ment against  assignee.] — N.  had  a contract  with  the  Corpora- 
tion of  Guelph,  to  do  certain  work,  the  defendants  being  his 
sureties.  After  completing  a portion,  he  gave  up,  and 
assigned  to  defendants  all  his  interest  in  the  contract,  giving 
them  power  to  finish  the  work  and  receive  payment,  and 
directing  the  moneys  to  be  applied  towards  indemnifying 
themselves  and  completing  the  work,  and  the  residue  to  be 


riGEST  OF  CASES. 


429 


paid  to  him.  N.  afterwards  left  the  country,  and  they  went 
on  and  finished  the  job.  The  plaintiff,  who  had  been  N.’s 
foreman,  and  continued  with  defendants^  recovered  judgment 
against  them  for  his  services,  and  the  defendants,  having 
sued  the  Corporation  in  N.’s  name  on  the  contract,  obtained 
an  award  against  them.  Held,  Burns,  J.,  dissenting,  that  the 
plaintiff  might  attach  the  moneys  which  defendants,  as 
assignees  of  N.,  were  entitled  to  receive  from  the  corpora- 
tion. Alden  v.  Boomer  and  Hutchison. — The  Corporation  of 
Guelph,  Garnishees,  339. 

6.  Bight  of  the  Crown  to  attach — Attorney’s  lien.] — The 
garnishee  clauses  of  the  Common  Law  Procedure  Act  do  not 
extend  to  the  Queen.  The  Crown  therefore  cannot  proceed 
under  them  to  attach  a debt.  An  attorney’s  lien  for  "costs 
as  between  him  and  his  client,  the  judgment  debtor,  will  not 
he  allowed  to  stand  in  the  way  of  an  attachment.  The  Queen 
v.  Benson — Connor,  Garnishee,  350. 

7.  Attorney’s  lien — Assignment  of  judgment  to  attor- 
ney.]— An  order  having  been  made  on  a garnishee  to  pay 
over  to  the  plaintiff  all  debts  due  by  him  to  defendant,  the 
attorney  of  the  latter  obtained  a summons,,  to  rescind  it  so 
far  as  regarded  a judgment  recovered  by  his  client  against 
the  garnishee,  on  the  ground  that  that  judgment  had  been 
assigned  to  him  as  security  for  endorsements,  and  that  he 
had  a lien  on  it  for  general  professional  services.  This  sum- 
mons was  served  only  on  the  judgment  creditor.  Held,  that 
the  lien  could  not  prevent  the  attachment;  and  that  all  par- 
ties must  have  notiee  before  the  matter  could  be  re-opened 
on  the  ground  of  the  assignment.  Bank  of  Upper  Canada  v. 
William  Wallace — David  Adair,  Garnishee,  352. 

GENERAL  ISSUE.— By  statute.]— See  Pleading,  2. 

INDEMNITY. — Award  of.] — See  Arbitration  and 
Award,  4.  • 

INDICTMENT. — For  felony,  and  case  reserved  on  con- 
viction; bail  refused.] — See  Bail,  1. 

To  remove.] — See  Certiorari. 

INDORSEMENT. — Of  claim  for  injunction  on  sum- 
mons.]— See  Injunction,  2. 

INDORSER. — Judgment  against  not  enforcible  by  sub- 
sequent endorser.] — See  Bills  of  Exchange  and  Promissory 
Notes,  2. 

INFANT. — Prochein  amy — Attorney.] — Held,  That 
the  plaintiff,  an  infant,  having  sued  by  attorney  and  not  by 
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prochein  amy  was  no  ground  for  setting  aside  the  process, 
for  by  the  practice  the  prochein  amy  may  be  appointed  at 
any  time  before  declaration.  Quaere,  however,  whether  as 
the  writ,  and  not  the  declaration,  is  now  the  commencement 
of  the  action,  the  appointment;  should  not  more  properly  be 
made  before  suing  out  process. — O’Reilly  v.  Yanevery  et  ah, 
1S4. 

INFORMATION  AND  BELIEF.— Affidavit  of  not 
sufficient.] — See  Security  for  Costs,  2. 

INJUNCTION.— 1.  Ejectment— C.  L.  P.  A.,  1856, 
secs.  283,  286.] — An  injunction  may  be  granted  in  actions 
of  ejectment. — Fraser  v.  Robbins  et  al.,  162. 

2.  C.  L.  P.  A.,  1856,  secs.  283,  286 — -Construction  of — 
Endorsement  of  Summons — Declaration.] — Plaintiff  having 
recovered  damages  in  an  action  for  overflowing  his  land  with 
water,  and  the  same  overflowing  being  continued  by  de- 
fendant though  the  verdict  was  not  moved  against: — Held, 
that  the  plaintiff  could  not,  under  the  circumstances,  claim 
a writ  of  injunction,  because  he  had  not  endorsed  such  claim 
on  the  writ  of  summons  under  Cv  L.  P.  A.,  1856,  secs.  283, 
4,  5;  and  that  an  injunction  under  sec.  286  can  only  issue 
when  such  endorsement  has  been  made.  Arkland  v.  Hall, 
388. 

INSURANCE.  — Declaration  on  policy  containing 
superfluous  matter — Striking  out.] — See  Pleading,  3. 

INTERPLEADER.  — 1.  Costs,  application  for.]  — 
Where  an  interpleader  order  has  been  granted  by  a judge,  an 
application  for  costs  of  the  issue  must  also  be  made  to  a 
judge,  and  not  to  the  court;  but  semble,  that  it  need  not  be 
the  judge  who  granted  the  order. — Sewell  v.  Buffalo,  Brant- 
ford and  Goderich  Railway  Company,  56. 

2.  Stakeholder.] — Where  money  was  placed  in  defend- 
ants’ hands  by  plaintiffs,  in  pursuance  of  an  agreement 
between  plaintiffs  and  A.,  to  be  paid  over  by  defendants  to  A. 
in  the  whole  or  in  part,  on  his  making  up  certain  accounts 
and  performing  his  agreement  with  plaintiffs,  but  plaintiffs 
sued  defendants  for  the  money  before  they  had  come  to  any 
decision  as  to  A.’s  claim  which  they  were  to  determine  upon. 
Held,  that  they  were  not  entitled  to  an  interpleader. — Cotton 
et  al.  v.  Cameron  et  al.,  62. 

3.  Interpleader  order — Date  of  title  of  goods — Order 
rescinded.] — Goods  of  defendant  being  seized  on  the  27th  of 
May,  1858,  one  B.  claimed  them,  and  an  interpleader  issue 
was  directed  to  try  whether  the  goods  were  his  at  the  time  of 
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the  delivery  of  the  writ  to  the  sheriff.  The  nature  of  the 
claimant’s  title  was  not  shewn  in  the  application,  and  he 
afterwards  applied  to  amend  or  rescind  the  order,  on  the 
ground  that  the  writ  was  received  by  the  sheriff  in  June, 
1857,  and  his  title  was  acquired  subsequently.  The  sheriff 
gave  no  explanation  of  his  delay,  and  the  execution  plaintiff 
denied  that  he  had  authorised  it.  Held,  that  the  interpleader 
order  must  he  rescinded,  with  costs  to  the  execution  plaintiff, 
hut  not  to  the  claimant,  to  he  paid  hy  the  sheriff. — McMaster 
v.  Milne,  386. 

See  Appearance,  5 — Delay,  3. 

IRREGULARITY. — Form  of  motion  against — Yew 
trial.] — Where  the  objection  is  to  the  service  of  the  writ 
of  summons,  an  application  to  set  aside  the  judgment  after- 
wards issued  is  wrong:  the  first  irregular  proceeding  must  be 
moved  against.  But  as  the  defendants  had  not  appeared  in 
consequence  of  the  exception  they  were  relieved  on  bringing 
into  court  the  amount  of  the  damages  assessed,  and  paying 
costs. — Cinqmars  et  al.  v.  The  Equitable  Fire  Insurance 
Company,  207. 

Declaration  served  beforel  filed.] — Bee  Delay,  2. 

And  nullity  defined.] — See  Appearance,  5. 

See  Delay,  4 — Yon  Pros. 

ISSUE. — General  by  statute.] — Bee  Pleading,  2. 

Directed  to  determine  bona  fides  of  judgment.] — See 
Summons. 

JUDGMEYT — Certificate  of  payment — Entry  of  satis- 
faction— Disclosure  of  plaintiff’s  residence.] — The  plain- 
tiff’s attorney,  after  the  judgment  has  been  paid,  cannot  be 
called  upon  by  the  defendant  to  procure  from  his  client  a 
certificate  of  satisfaction  for  registry,  or  a satisfaction  piece 
to  be  entered:  but  he  may  be  ordered  to  disclose  the  plain- 
tiff’s place  of  residence,  so  that  the  defendant  may  tender 
such  satisfaction  piece  for  execution,  and  the  court  will  order 
it  to  be  executed.  Carr  v.  Coulter  et  al.,  226. 

Action  on.] — See  Arrest,  6. 

Set  aside  when  signed  for  default  of  appearance.] — See 
Appearance,  2. 

Against  two  defendants  on  appearance  by  one.] — lb.  5. 

On  award  entered  too  soon.] — See  Arbitration  and 
Award,  4. 

Against  previous  endorser,  not  enforceable  by  subse- 
quent endorser  who  has  paid  it.] — See  Bills  of  Exchange  and 
Promissory  Yotes,  2. 
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Against  two  partners  on  cognovit  by  one.] — See 
Cognovit,  1. 

Interlocutory,  when  may  be  signed.] — See  Computation 
of  time,  5,  7,  9. 

For  want  of  appearance.] — lb.  6. 

Setting  aside  interlocutory.] — See  Delay,  1. 

By  default  against  defendant  in  ejectment — Right  to 
costs.] — See  Ejectment,  3,  4,  5. 

By  default  against  tenants.] — lb.  7. 

Recovered  by  assignee  in  assignor’s  name — Right  to 
attach  under  judgment  against  assignee.] — See  Garnish- 
ment, 5. 

Assigned  to  attorney.] — lb.  7. 

Motion  to  set  aside,  should  have  been  against  the  first 
irregular  proceeding.] — See  Irregularity. 

JUDGMENT  NUNC  PRO  TUNC.— Entry  of  judg- 
ment nunc  pro  tunc — Delay.] — In  an  action  of  dower  judg- 
ment was  given  in  favour  of.  the  tenant  in  June,  1856.  In 
August  the  tenant  died,  and  the  entry  of  judgment  was  de- 
layed by  the  difficulty  in  procuring  the  affidavit  of  disburse- 
ments, &c.  The  demandant  brought  another  action  against 
the  heirs  of  the  tenant  for  dower  in  the  same  land,  and  in 
April,  1857,  an  application  was  made  to  allow  the  judgment 
given  in  June  to  be  entered  nunc  pro  tunc.  Held,  too  late. 
Stafford  v.  Trueman,  154. 

JUDGMENT  AS  IN  CASE  OF  NONSUIT.— See 
Nonsuit. 

LACHES.— See  Bail,  4. 

Of  plaintiff.] — Bee  Nonsuit,  (Judgment  as  in  case  of),  5. 
— Garnishment,  3. 

Of  defendant.] — See  Appearance,  5. 

LAND. — Title  to  in  question.] — See  Costs,  1. 

LANDLORD. — See  Overholding  Tenant. 

Defence  in  ejectment  by,  in  tenant’s  name.] — See  Eject- 
ment, 6. 

LIEN. — Of  attorney.] — See  Garnishment,  6,  7. 

MAGISTRATE. — Replevin  brought  against,  for  goods' 
taken  on  search  warrant.] — See  Replevin,  1. 

MANDAMUS. — Direction  of — Return  of,  time  for — 
Signature  to — Attachment.] — A mandamus  nisi  having  been 
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directed  to  “M.  S.  Treasurer  of  Belleville/’  and  an  attach- 
ment being  moved  for  after  he  had  ceased  to  be  treasurer  for 
not  making  a return  to  the  same.  Held,  that  the  proper 
direction  would  have  been  “ To  the  Treasurer,  &c.,  generally, 
though  the  personal  direction  was  not  absolutely  wrong,  but 
that  as  S.  had  ceased  to  hold  the  office  the  attachment  must 
be  refused.  A writ  of  mandamus  does  not  require  fourteen 
days  between  the  teste  and  return,  but  under  C.  L.  P.  A.,  sec. 
282,  may  be  returnable  forthwith,  and  by  sec.  4,  it  may  be 
signed  and  issued  by  the  clerk  of  the  process.  Burdett  v. 
Sawyer,  398. 

MISCONDUCT. — Of  arbitrators.] — See  Arbitration  and 
Award,  13,  17,  18. 

MISTAKE. — By  deputy  clerk  of  the  Crown  in  filing 
appearance.] — See  Appearance,  3. 

By  arbitrator,  in  reading  notice  of  appointment.] — See 
Arbitration  and  Award,  11. 

MONEY  LENT.— Affidavit  to  hold  to  bail  for.]— See 
Arrest,  5. 

MORTGAGE. — See  Arbitration  and  Award,  15. 

MORTGAGEE. — Claim  by.] — See  Garnishment,  3. 

MOVING  AGAINST.— Award,  time  for.]— See  Arbi- 
tration and  Award,  4,  9. 

Motion  against  award  by  principals  when  suit  at  law  was 
against  sureties.] — lb. 

Irregularity.] — See  Delay,  2. 

Service  of  summons  in  blank.] — lb.  4. 

Notice  of  trial.] — See  Non  Pros. 

Irregularity — Motion  should  be  against  first  irregular 
proceeding.] — See  Irregularity. 

MOVING  FOR. — Rule  nisi  for  attachment,  when.] — 
See  Attorney,  4. 

Certificate  at  trial.] — See  Costs,  1. 

Discharge.] — See  Weekly  allowance. 

MUNICIPAL  ELECTIONS.— 1.  Disqualification  by 
contract  with  Corporation — Candidate  shareholder  in  com- 
pany in  which  the  Corporation  holds  stock — Mode  of  con- 
testing election  for  a ward  in  which  relator  has  no  vote.]  — 
On  application  to  set  aside  an  election,  it  is  no  answer  to 
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say  that  the  relator  did  not  object  at  the  election  to  the 
qualification  of  the  person  elected;  this  is  only  necessary  to 
entitle  the  relator,  if  a candidate,  to  the  vacant  seat;  but  a 
party  cannot  complain  of  the  election  of  a candidate  whom 
he  has  himself  voted  for,  unless  he  can  shew  that  he  was,  at 
the  time  of  voting,  ignorant  of  the  objections  which  he 
desires  to  urge.  A surety  by  bond  to  a corporation  for  their 
treasurer,  and  to  the  treasurer  for  the  collector  of  taxes,  is 
disqualified  for  a seat  in  such  corporation,  as  is  also  a party 
who  is  acting  as  their  solicitor  in  the  defence  of  suits.  A 
shareholder  in  a company  in  which  the  council  holds  stock, 
and  which  has  borrowed  money  from  the  council  and  secured 
the  re-payment  by  mortgage,  is  also  disqualified.  Held,  that 
in  the  last  of  these  cases  the  objection  of  alienage  taken  to 
the  relator  was  not  sustained.  Elections  can  only  be  con- 
tested in  the  summary  way,  provided  by  12  Vic.  ch.  81,  as 
amended  by  13  & 14  Vie.,  ch.  64,  by  a candidate  or  person 
having  a right  to  vote  at  such  election.  A voter  of  another 
ward,  if  he  desires  to  complain,  must  apply  to  the  court  for 
a quo  warranto  as  in  ordinary  cases.  Regina  ex  rel.  Coleman 
v.  O’Hare,  and  other  cases,  18. 

2.  22  Vie.,  ch.  99,  sec.  134 — Construction  of.] — At  the 
election  of  a town  reeve  for  the  town  of  Collingwood,  the 
number  of  votes  being  equal,  defendant  was  elected  by  the 
double  vote  of  the  member  of  the  council  who  was  assessed 
for  the  highest  amount  on  the  last  revised  assessment  roll  of 
the  town.  Held,  that  the  election  was  invalid,  such  member 
having  a second  vote  only  at  the  election  of  the  head  of  the 
corporation;  and  that  in  this  case  the  mayor  had  a right  to 
vote.  Regina  ex  rel.  Pollard  v.  Prosser,  330. 

NAME. — Of  officer  omitted  on  copy  of  writ.] — See 
Capias,  1. 

Of  officer  at  foot  of  warning  and  not  of  writ,  held  suffi- 
cient, 2. 

Error  in  that  of  plaintiff.] — See  Appearance,  2. 

In  that  of  a corporation.]! — See  Garnishment,  3. 

HEW  TRIAL, — See  Irregularity. 

Affidavits  sworn  before  the  mayor  of  a city  or  town  in 
the  United  Kingdom  may  be  received  on  motion  for.] — See 
Affidavits. 

On  payment  of  costs — Delay  in  payment — Discharging 
rule.] — A verdict  was  rendered  for  plaintiff,  and  a new  trial 
ordered  on  payment  of  costs,  which  were  taxed  on  the  27th 
of  September;  on  the  18th  of  October  defendant’s  counsel 
wrote  to  plaintiff’s  attorney  offering  to  take  short  notice  of 
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triaL  but  plaintiffs  attorney  refused  to  allow  any  indulgence, 
and  stated  that  the  costs  not  having  been  paid  an  applica- 
tion would  he  made  to  discharge  the  rule  for  new  trial.  On 
the  23rd  the  costs  were  tendered,  hut  refused,  as  there  was 
then  not  sufficient  timei  to  give  the  proper  notice  for  the 
assizes  on,  the  27th,  which,  however,  defendant  offered  to 
waive.  Held,  that  the  plaintiff  was  not  entitled  to  have  the 
rule  for  new  trial  rescinded,  but  owing  to  defendant's  delay 
the  application  for  that  purpose  was  refused  only  on  pay- 
ment of  costs.  Rabidon  v.  Harkin,  129. 

NOLLE  PROSEQUI. — Several  defendants — Striking 
out  defendant  after  verdict.] — Two  defendants  sued  on  the 
common  counts  joined,  in  a plea  of  not  indebted.  After  the 
record  had  been  entered  for  trial,  their  attorney  told  the 
attorney  for  the  plaintiff  that  the  defendants  were  not  jointly 
liable,  but  that  one  was,  and  the  plaintiffs'  attorney  there- 
upon entered  a nolle  prosequi  on  the  record  as  to  one,  but 
omitted  to  file  it.  He  then  took  a verdict  against  the  other, 
upon  a written  agreement,  signed  by  the  attorney  after  such 
entry  to  admit  his  liability  in  a sum  named.  After  the  ver- 
dict this  defendant  was  arrested,  and  he  then  moved  to  set 
aside  the  proceedings.  Held,  that  the  plantiff,  instead  of 
entering  a nolle  prosequi,  should  have  moved  to  strike  out 
the  defendant's  name,  but  under  the  circumstances  this 
was  allowed  to  be  done  after  the  verdict,  and  the  rule  dis- 
charged without  costs.  Barnard  et  al.  v.  McPherson,  313. 

NON-JOINDER.  See  Arrest,  6. 

NON-PAYMENT  OF  MONEY.  See  Attorney,  4. 

NON-PROS. — Plea  of  payment — Necessity  for  replica- 
tion— Verdict  taken  after  judgment  of  non-pros.] — To  an 
action  on  a bill  of  exchange  defendant  pleaded  denying  the 
drawing  and  endorsing,  and  alleging  payment.  On  the  18th 
of  March  judgment  of  non-pros,  was  signed  for  want  of  a 
replication,  and  on  the  25th  the  plaintiff’s  attorney  joined 
issue,  and  took  the  issue  book  with  notice  of  trial  to  serve, 
when  he  was  informed  of  the  judgment  signed.  Some  under- 
standing was  come  to  as  to  the  waiver  of  this  judgment,  but 
nothing  was  put  in  writing,  and  the  affidavits  were  contradic- 
tory. The  plaintiff  went  on  and  took  a verdict,  which  de- 
fendants moved  to  set  aside;  and  a cross  rule  was  obtained 
to  set  aside  the  judgment  of  non  pros.  Held,  that  the 
judgment  was  regular,  because  the  plea  of  payment  required 
an  answer;  but  that  in  fairness  it  ought  not  to 
have  been  signed,  and  the  defendants  should  have  moved 
28  prac. — 2 
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to  set  aside  the  notice  of  trial,  being  the  first  irregularity. 
The  plaintiff's  verdict  and  defendants’ judgment  were  there- 
fore both  set  aside,  without  costs.  McDonell  v.  Ketchum, 
Fairbanks  and  Cameron,  326. 

NONSUIT,  (JUDGMENT  AS  IN  CASE  OF.)— 1. 
Remanet.] — Where  a cause  has  once  been  made  a remanet,, 
defendant  cannot  afterwards  have  a judgment  as  in  case  of 
nonsuit. — Rea.  v.  Miller,  67. 

2.  Issue  not  joined.] — No  formal  notice  of  trial  had 
been  given,  but  defendant  prepared  for  trial,  and  incurred 
expense,  believing  himself  bound  to  do  so  by  his  under- 
standing with  plaintiffs  attorney.  This  understanding, 
however,  was  not  fully  admitted,  and  it  appeared  also  that 
issue  had  not  been  joined.  Held,  that  on  both  grounds  judg- 
ment as  in  case  of  nonsuit  must  be  refused. — Jones  v.  Mar- 
tin, 68. 

3.  Costs  not  paid.] — Where  a rule  nisi  for  judgment  as 
in  case  of  nonsuit  had  been  discharged  on  the  peremptory 
undertaking,  and  on  payment  of  costs,  and  the  plaintiff  had 
not  paid  such  costs,  but  explained  satisfactorily  the  neglect  to 
go  to  trial  in  pursuance  of  his  undertaking,  the  court,  under 
these  circumstances,  refused  to  make  absolute  the  rule  for 
judgment,  the  defendant  paying  all  costs  and  entering  into  a 
new  undertaking. — Caspar  v.  McDonald,  71. 

4.  Cognovit  given  by  two  of  the  defendants.] — A rule 
nisi  for  judgment  as  in  case  of  nonsuit  having  been  obtained, 
it  appeared  that  after  the  cause  had  been  entered  for  trial, 
two  of  the  defendants  gave  a cognovit  for  debt  and  costs,  and 
the  record  was  withdrawn.  Held,  a sufficient  excuse,  and 
that  the  rule  must  be  discharged. — The  Bank  of  Upper 
Canada  v.  Ward  et  ah,  206. 

5.  Jury  allowed  to  separate — Laches — Costs.] — After 
the.  jury  had  been  sworn,  it  appeared  that  the  notice  to 
examine  defendant  had  been  served  too  late,  and  the  plaintiff 
having  no  evidence  was  unable  to  go  on.  The  judge  dis- 
missed the  jury,  telling  the  plaintiffs  attorney  that  they 
might  be  called  together  when  convenient,  at  any  time 
during  the  assizes,  and  the  case  taken.  The  plaintiff  was 
afterwards  ready  to  go  on,  but  defendants  attorney  refused 
to  allow  the  case  to  be  taken  out  of  its  order,  and  it  was  not 

• tried.  Held,  that  defendant  could  not  move  for  judgment 
as  in  case  of  nonsuit:  but  as  the  plaintiffs  laches  had  render- 
ed it  necessary  to  dismiss  the  jury,  the  rule  was  discharged 
without  costs. — Taylor  et  al.  v.  Smith,  213. 

NOTICE  OF  TRIAL.— C.  L.  P.  A.,  sec.  151— Twenty 
days’  notice — Trial  by  Proviso.] — Defendant’s  attorney  gave 
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twenty  days’  notice  of  trial  to  the  plaintiff,  as  under  the  C. 
L.  P.  A.,  sec.  151,  and  afterwards  gave  notice  of  trial  by 
proviso  for  the  same  assizes,  where  the  plaintiff  not  appearing 
was  non-suited.  Held,  regular,  for  the  first  notice  was  not 
one  intended  by  the  151st  section,  and  if  it  had  been,  de- 
fendants could  still  give  the  notice  of  trial  by  proviso. — 
Carscallen  v.  Moodie  et  al.,  254. 

A nullity.] — See  Writ. 

Where  no  formal  notice  given.] — See  Nonsuit. 

When  should  be  moved  against.] — -See  Non  Pros. 

See  Computation  of  time,  2,  3,  4,  8. — Delay,  1. 

NOTICE. — See  Notice  of  Trial — Notice  to  Proceed. 

Mistake  in  reading  notice  of  appointment.] — See  Arbi- 
tration and  Award,  11. 

Evidence  taken  without  notice  to  parties.] — lb.,  22. 

To  third  arbitrator  of  making  award.] — lb.,  23. 

Of  assessment.] — See  Computation  of  Time. 

To  appear.] — See  Ejectment,  2. 

Twenty  days.] — See  Notice  of  Trial. 

NOTICE  OF  ACTION.— Where  no  notice  to  one  de- 
fendant, but  appearance  entered  for  him  without  authority, 
writ  set  aside.] — See  Appearance1,  1. 

NOTICE  TO  PROCEED. — See  Arbitration  and  Award, 

11. 

Term’s  notice  of  intention  to  proceed — Waiver.]  — 
Semble,  that  a term’s  notice  of  intention  to  proceed  is  re- 
quisite only  where  no  proceedings  have  been  had  for  a year, 
not  for  four  terms.  But  where  defendant,  after  receiving 
notice  of  trial,  gave  notice  to  examine  the  plaintiff — Held, 
that  he  had  waived  any  objection  as  to  the  want  of  a term’s 
notice. — Tyre  v.  Wilkes,  265. 

NELLITY. — Notice  of  trial  served  too  soon,  a nullity.] 
— See  Writ. 

Judgment  entered  without  appearance — Nullity  or 
irregularity.] — See  Appearance,  5. 

See  Delay,  4. 

NUNC  PRO  TUNC. — See  Judgment  Nunc  pro  Tunc. 

OMISSION. — Of  sum  recovered,  fatal.] — See  Ca.  Sa.,  4. 

To  file  affidavit  of  execution.] — See  Cognovit,  4. 

ORDER. — See  Interpleader,  3. 
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OVERHOLDING  TENANT. — Valuation  of  crops.] — 
Where  on  the  expiration  of  a tenancy  crops  remain  to  be 
valued,  this  should  he  done,  and  the  amount  tendered  before 
applying  under  the  Overholding  Tenant  Act.  In  re  Boyle, 
an  overholding  tenant,  134. 

PARAGRAPHS.— Division  of  affidavits  into.]— See 
Arrest,  5. 

PAROL  SUBMISSION.— See  Arbitration  and  Award, 
23. 

PARTIES. — Settlement  of  suit  by — Right  of  attorney 
to  proceed  for  costs.] — See  Attorney,  6. 

PAYMENT. — Plea  of,  when  allowed  with  other  pleas.] 
— See  Pleading,  1. 

Plea  of,  necessity  for  replication  to.] — See  Non  Pros. 

Delay  in  payment  of  costs  on  obtaining  new  trial.]- — 
See  New  Trial,  1. 

Of  money  into  Court.] — See  Garnishment,  1. 

Certificate  of  payment  of  judgment  for  registry.] — See 
Judgment,  1. 

PLEADING.— 1.  C.  L.  P.  A.,  secs.  125,  133,  135.]  — 
LTnder  sec.  133,  of  C.  L.  P.  A.,  the  endorser  of  a note  may, 
without  leave,  deny  the  endorsement  and  notice  of  non- 
payment, together  with  a plea  'of  payment,  the  first  two  pleas 
being  in  effect  only  a denial  of  his  contract.  Ross  et  al.  v. 
Cummings,  141. 

2.  Several  pleas — General  issue,  “by  statute” — Volun- 
teer.]— Special  pleas  will  not  be  allowed  together  with  the 
general  issue  by  statute.  A person  acting  in  aid  of  a bailiff 
may  plead  under  the  statute,  but  not  if  he  be  a mere  volun- 
teer interfering  from  the  interest  which  he  has  in  the  process. 
Dale  v.  Coon  et  al.,  160. 

3.  Striking  out  unnecessary  averments — C.  L.  P.  A., 
1856,  secs.  98,  101,  106.] — Where  a declaration  on  a policy 
insurance  was  in  the  old  form,  containing  specific  averments 
of  performance  of  conditions  precedent,  it  was  referred  to 
the  master  to  strike  out  the  superfluous  matter.  Patterson  v. 
The  Provincial  Insurance  Company,  164. 

Title  to  land  in  question.] — See  Costs,  1. 

Order  barring  claimant  made  while  action  pending — 
Application  for  leave  to  plead  such  order.] — See  Delay,  3. 

Several  pleas.] — See  Dower. 

Plea  of,  necessity  for  replication  to.] — See  Non  Pros. 
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POWER  TO  REMIT. — See  Arbitration  and  Award,  1. 
How  often  may  be  exercised.] — lb.  22. 

POWER  OF  ATTORNEY. — From  one  of  three  defend- 
ants to  receive  costs,  sufficient.] — See  Arbitration  and 
Award,  25. 

PRINCIPAL  AND  SURETY. — See  Arbitration  and 
Award,  3. — Garnishment,  2. — Sheriff. 


PRIORITY. — See  Absconding  Debtor. 

PRIVILEGE.— Of  attorney.]— See  Arrest,  3. 

PROCHEIN  AMY.— Appointment  of.]— See  Attorney, 
3. — -Infant. 

r 

PROSECUTOR. — When  examined  as  witness  on  indict- 
ment for  forcible  entry  restitution  should  not  be  granted.]  — 
See  Restitution. 

PROVISO. — Trial  bj^.] — See  Notice  of  trial. 

QUARTER  SESSIONS— Appeal  from.]^See  Appeal. 

RAILWAY  COMPANIES— Buffalo  and  Lake  Huron 
Railway  Company — Intersection  with  G.  W.  R.  Co. — 
Appointment  of  Arbitrators — Evidence  of  disagreement.] — 
On  an  application  of  the  Buffalo  and  Lake  Huron  Railway 
Company,  under  14  & 15  Vic.,  ch.  51,  sec.  15,  sub-sec.  9,  for 
the  appointment  of  Arbitrators  to  arrange  for  their  inter- 
section with  the  Great  Western  Railway  Company,  it  appear- 
ed that  in  1854  a negotiation  was  entered  into  between  the 
Buffalo,  Brantford  and  Goderich  Railway  Company  (former 
owners  of  the  applicants’  line)  and  the  Great  Western  Rail- 
way Company,  upon  the  same  question;  but  no  agreement 
was  then  made,  as  the  latter  Company  wished  the  crossing  to 
be  under  their  road,  which  the  former  would  not  accede  to. 
Subsequently  the  Buffalo  and  Lake  Huron  Railway  Company 
wrote  to  the  Great  Western  Railway  Company,  requesting 
that  a time  of  meeting  might  be  appointed  to  settle  the 
matter,  and  received  an  answer  refusing  to  enter  into  any 
discussion  on  the  point  until  the  adjustment  of  certain  claims 
by  the  latter  company  against  the  Buffalo,  Brantford,  and 
Goderich  Railway  Company.  Held,  that  such  refusal  was 
unauthorized,  and  that  a disagreement  between  the  com- 
panies as  to  the  point  or  manner  of  crossing  sufficiently  ap- 
peared to  warrant  the  appointment  of  arbitrators  under  the 
statute.  Held  also,  that  it  was  not  necessary,  before  claiming  a 
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crossing,  that  the  name  of  the  Great  Western  Kail  way  Com- 
pany should  be  inserted  in  the  plan  and  book  of  reference 
filed  by  the  applicants,  as  the  owners  of  land  to  he  taken  for 
■such  crossing,  or  to  tender  compensation,  for  no  land  was 
required  to  he  taken,  hut  only  an  easement. — Buffalo  and 
Lake  Huron  Kailway  Company  and  the  Great  Western  Kail- 
way Company,  88. 

REFERENCE. — Of  disputes  and  actions  between 
lessors  and  lessees  and  their  sureties.] — See  Arbitration  and 
Award,  3. 

Of  a cause,  “ and  all  matters  in  difference,”  when  judg- 
ment may  be  entered  on  the  award.] — lb.  4. 

To  affidavits  filed.] — lb.  16,  20. 

At  nisi  prius,  right  to  proceed  with  cause  after.] — lb.  21. 

To  three  arbitrators,  award  by  two.] — lb.  23. 

REFERENCE  BACK. — When  ordered  by  the  court.] 
— See  Arbitration  and  Award,  1,  2,  7,  19. 

How  often  power  of  may  be  exercised.] — lb.  22. 

REMAN ET. — When  cause  once  made,  defendant  can- 
not have  judgment  as  in  case  of  nonsuit,] — See  Nonsuit,  1. 

REPLICATION. — Necessity  for  to  plea  of  payment.] 
— See  Non  Pros.,  1. 


REPLEVIN. — 1.  Against  a magistrate — 16  Vic.,  ch. 
180,  sec.  8;  18  Vic.,  ch.  118 — Construction  of.] — A gold 
watch  having  been  taken  on  a search  warrant  from  a person 
who  absconded,  the  plaintiff  claimed  title  to  it,  and  brought 
replevin  therefor  against  a city  police  magistrate',  who  applied 
io  stay  proceedings  under  16  Vic.,  ch.  180,  sec.  6.  Held, 
that  replevin  does  not  come  within  the  act;  and  the  applica- 
tion was  dismissed.  Manson  v.  Gurnett,  389. 

2.  Affidavit — Description  of  goods.] — An  affidavit  in 
support  of  a writ  of  replevin  must  be  sufficient  to  enable  the 
sheriff  by  it  to  identify  the  property  to  be  seized.  Where, 
therefore,  the  affidavit  stated  only  that  the  plaintiff  was 
owner  of  ninety-eight  trees  which  he  was  informed  and 
believed  were  cut  on  certain  lots  specified,  and  it 
appeared  that  these  trees  were  alleged  to  be  then  in 
use  as  binders  for  a large  raft  of  timber  on  its  way 
to  Quebec.  Held,  insufficient,  and  the  writ  which  had  been 
issued  was  set  aside. — Jones  v.  Cook,  396. 

RESIDENCE. — Disclosure  of  plaintiff’s.] — See  Judg- 
ment. 
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RESTITUTION. — Forcible  entry — Evidence  of  prose- 
ctor.]— On  an  indictment  for  forcible  entry  the  defendants 
applied  for  delay  in  order  to  give  evidence  of  title,  but  on  the 
prosecutor  consenting  to<  waive  restitution  in  the  event  of 
conviction,  they  were  compelled  to  go  to  trial,  and  were  con- 
victed. A writ  of  restitution  was  afterwards  refused,  though, 
semble,  that  it  would  in  any  case  have  been  improper  to 
delay  the  trial  for  the  reason  urged.  Semble,  also,  that  where 
the  prosecutor  has  been  examined  as  a witness,  restitution 
should  not  be  granted.  Regina  v.  Connor  et  al.,  139. 

RETAINER.  — Commencing  action  without.]  — See 
Attorney,  2. 

Entering  appearance  without.] — See  Appearance,  1. 

RETURN. — Time  for,  to  mandamus.] — See  Mandamus. 

REVISION.— Of  taxation.]— See  Attorney,  1.— Costs,  1. 

RULE  NISI. — For  attachment  on  award,  form  of.] — 
See  Arbitration  and  Award,  16. 

SATISFACTION.— Entry  of.]— See  Judgment. 

SECURITY. — Continuing.] — See  Cognovit,  4. 

SECURITY  FOR  COSTS.— See  Attorney,  3,  7. 

1.  On  application  for  security  for  costs,  it  must  be 
shewn  at  what  stage  the  proceedings  are.  Torrance  v.  Gross, 
55. 

2.  Affidavit — Information  and  belief.] — An  affidavit 
that  deponent  “ is  informed  and  verily  believes  ” that  the 
plaintiff  resides  out  of  the  jurisdiction,  is  not  sufficient  to 
support  a summons  for  security  for  costs.  Noad  et  al.  v. 
Provincial  Insurance  Company,  381. 

SERVICE. — Of  summons  on  defendant  abroad.] — <See 
Absconding  debtor. 

Of  copy  of  summons  in  blank.] — See  Delay,  4. 

Of  subpoena,  to  support  attachment.] — See  Subpoena. 

SETTLEMENT' — Of  suit  by  parties — Right  of  attorney 
to  proceed  for  costs.] — See  Attorney,  6. 

SEVERAL  PLEAS.— See  Pleading,  1,  2. 

SHAREHOLDER. — See  Municipal  Elections,  1. 

SHERIFF. — 1.  Sheriff’s  sureties — Judgments  exceed- 
ing their  liability — Staying  proceedings — 3 W.  IV.,  ch.  8.] — 
"Where  several  executions  had  been  obtained  against  the 
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sheriffs  sureties  exceeding  the  amount  of  their  bom  diich 
was  in  £125  each,  they  were  directed  by  the  judge  cham- 
bers to  pay  the  amount  of  their  respective  liabilities  nto  the 
hands  of  the  sheriff  to  whom  the  executions  were  directed, 
with  the  costs,  and  then,  upon  application  to  the  court,  pro- 
ceedings against  them  were  stayed.  Sinclair,  Glendining  and 
Hutchison  v.  Baby  et  al.,  117. 

2.  Sureties — Discharge  of — 'Certificate  of  judgment — 
Costs  of.] — The  sheriff  may,  notwithstanding  the  repeal  of 
3 W.  IV.,  ch.  8,  sec.  6,  still  substitute  one  surety  for  another 
under  sec.  11,  and  in  this  case,  where  it  appeared  that  he 
had  done  so  after  the  notice  was  given  under  14  & 15  Vic., 
ch.  80,  hut  that  through  negligence  a judgment  had  been 
entered  against  the  old  sureties  for  subsequent  defaults,  relief 
was  granted. 

Sureties  for  a sheriff  are  not  relieved  from  their  cove- 
nant under  3 W.  IV.,  ch.  8,  sec.  2,  by  giving  the  notice  pro- 
vided for  in  14  & 15  Vic.,  ch.  80,  the  latter  statute  applying 
only  to  sureties  to  the  crown. 

A plaintiff  cannot  levy  on  a fi.  fa.  the  amount  paid  by 
him  for  a certificate  of  judgment.  Hutchinson  v.  Baby, 
Caron,  Woodbridge  and  Boismier,  126. 

3.  Attachment.] — An  attachment  will  not  he  granted 
against  a sheriff  for  not  returning  a writ  where  he  has  been 
out  of  office  more  than  six  months  before  the  rule  to  return 
the  writ  was  issued.  Mott  v.  Grey  et  al.,  183. 

4.  An  attachment  will  be  granted  against  a sheriff  for 
an  insufficient  return.  Smith  v.  Bellows,  183. 

5.  Arrest — Escape — Proceeding  with  suit  — Waiver — 
Liability  of  sheriff.] — The  sheriff  arrested  defendant  on  an 
order  to  hold  to  hail,  and  returned  the  writ  cepi  corpus.  De- 
fendant afterwards  escaped,  hut  the  plaintiff,  notwithstand- 
ing, served  the  declaration  on  the  sheriff,  and  a plea  having 
been  put  in  recovered  a verdict.  Held,  that  he  could  not, 
after  this,  rule  the  sheriff  to  return  the  body,  and  attach  him 
for  default,  Regina  v.  The  Sheriff  of  Perth,  298. 

SIGNATURE. — See  Name. — Mandamus. 

SOLICITOR. — Of  a corporation  may  not  he  a member 
of  it,] — See  Municipal  Elections,  1. 

STAKEHOLDER. — See  Interpleader,  2. 

STATEMENTS. — Improperly  made  to  arbitrators.]  — 
See  Arbitration  and  Award,  18. 
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\ 1 ACUTES  (Construction  of.) 

3 ,n.  IV.  ch.  8 — See  Sheriff,  1. 

12l  Vic.  ch.  63,  sec.  24. — See  Capias,  1. 

12  Vic.  ch.  76. — See  Bills  of  Exchange  and  Promis- 
sory Notes,  1. 

16  Vic.  ch.  175,  sec.  26.— See  Costs,  1,  2. 

16  Vic.  ch.  177,  sec.  1. — See  Costs,  1. 

16  Vic.  ch.  180,  sec.  8. — See  Replevin,  1. 

18  Vic.  ch.  118. — See  Replevin,  1. 

C.  L.  P.  A.  1856. — See  Arrest,  4, 

Secs.  35,  55,  57,  142. — See  Absconding  Debtor. 

Secs.  98,  101,  106. — See  Pleading,  3. 

Secs.  112,  146. — See  Computation  of  Time. 

Secs.  125,  133,  135. — See  Pleading,  1. 

Sec.  151. — See  Notice  of  Trial. 

Sec.  193. — See  Attachment — Corporations. 

Sec.  194. — See  Garnishment,  2. 

Secs.  283,  286. — See  Injunction,  1,  2. 

Secs.  312,  318. — See  Costs,  2. 

Secs,  as  As  to  dower. — See  Dower. 


C.  L.  P.  A.,  1857: 

Sec.  17. — See  Cognovit,  3. 

Sec.  18. — See  Cognovit,  2. 

Sec.  25. — See  Bail,  5. 

22  Vic.  ch.  96,  sec.  13. — See  Ca.  Sa.  5. 

22  Vic.  ch.  99,  sec.  134. — See  Municipal  Elections,  2. 


STAYING  PROCEEDINGS.— See  Sheriff,  1. 

STRIKING  OUT. — Superfluous  matter  in  declarations.] 
— See  Pleading,  3. 


SUBPOENA. — Attachment.] — Where  the  affidavit  of 
service  did  not  state  that  the  original  subpoena  had  been 
shown  to  the  witness:  Held,  that  attachment  would  not  lie, 
though  the  witness  attended  several  days  previous  to  the  day 
of  trial,  and  was  paid. — The  Corporation  of  East  Nissouri  v, 
Cogswell  et  al,  385. 


SUFFICIENCY  OF  BAIL. — See  Bail,  3. 

SUMMARY  JURISDICTION.— See  Attorney,  4. 

SUMMONS. — Specially  endorsed  summons — Judgment 
on — Fraud — Right  of  subsequent  judgment  creditors  to 
attach.] — A subsequent  judgment  creditor  of  defendant  cau- 
not  attack  a prior  judgment  for  insufficiency  of  the  special 
endorsement  on  the  writ  on  which  it  was  obtained:  hut  he 
may  do  so  on  the  ground  that  it  was  allowed  to  he  entered 
by  fraud,  and  to  defeat  his  claim;  for  judgments  obtained  on 
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a writ  specially  endorsed  are  for  this  purpose  to  be  looked 
upon  in  the  same  light  as  if  founded  upon  a confession. 
Where  it  appeared  that  the  bona  fides  of  the  judgment  was 
open  to  suspicion,  an  issue  was  directed  to  determine  it. 
Wilson  v.  Wilson,  374. 

Direction  of.] — See  Corporations,  1. 

Writ  of  served  in  blank.] — See  Delay,  4. 

Indorsement  of.] — See  Injunction,  2. 

SURETIES. — See  Principal  and  Surety 

TENANTS. — Ejectment  against.] — See  Ejectment. 
Overholding.] — See  Overholding  Tenant. 

TIME. — See  Computation  of  Time. 

Between  teste  and  return.] — See  Ca.  Sa.,  1. 

TIME  FOR  MOTIONS. — See  Moving  against. — Moving 

for. 

TIME  TO  ENTER  JUDGMENT.— On  award.]— See 
Arbitration  and  Award,  4. 

After  service  of  summons.] — See  Computation  of 
Time,  5,  6,  7,  9. 

TIME  TO  PLEAD.— See  Computation  of  Time,  1,  7,  9. 

TITLE. — -To  goods,  date  of.] — See  Interpleader,  3. 

To  land  in  question.] — See  Costs,  1. 

TRESPASS. — See  Arbitration  and  Award,  15. 

Where  title  to  land  in  question.] — See  Costs,  1. 

TRIAL. — See  Notice  of  Trial. 

By  proviso.] — lb. 

UNCERTAINTY.— See  Arbitration  and  Award,  3,  10. 

UNDERT  AKING. — Taken  as  a waiver.] — See  Arbitra- 
tion and  Award,  13 — Acceptance  of  Service. 

To  put  in  bail.] — See  Attorney,  5. 

UNLIQUIDATED  DAMAGES.— Award  for  cannot  be 
attached.] — See  Garnishment,  3. 

UNNECESSARY  AVERMENTS.  — Striking  out.]  — 
See  Pleading,  3. 
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VACATION. — See  Attachment. 

\ 

VALUATION. — Of  crops.] — See  Overholding,  tenant. 

VARIANCE. — Between  writ  and  copy.] — See  Capias,  2. 

VEN.  EX. — Goods  mnst  he  sold  under,  when  issued, 
before  defendant  can  he  arrested  for  the  residue.] — See  Ca. 
Sa.,  4. 

VENUE. — Under  the  C.  L P.  A.  a plaintiff  in  a transi- 
tory action  may  issue  his  writ  in  an  outer  county,  and  lay 
his  venue  in  the  County  of  York  or  in  any  other  outer 
County. — St.  John  v.  Wrong  et  al.,  272. 

VERBAL  SUBMISSION.— See  Arbitration  and  Award, 
23. 

VERDICT. — Subject  to  arbitration.] — See  Arbitration 
and  Award,  9. 

Striking  out  defendant’s  name  after.] — See  Nolle 
prosequi. 

WAIVER. — See  Acceptance  of  Service — Delay — Eject- 
ment, 1 — Notice  to  Proceed — Restitution — Sheriff,  5 — 
Garnishment,  3. 

Of  defect  in  affidavit.] — See  Arrest,  4. 

As  to  time  for  motion  against  award.] — See  Arbitration 
and  Award,  13. 

Of  right  to  proceed  with  reference.] — lb.,  21. 

WEEKLY  ALLOWANCE. — Application  for  discharge 
— Evidence  of  order  and  non-payment.] — Held,  that  upon 
the  affidavits  and  facts  set  out  in  this  case,  it  sufficiently 
appeared  that  an  order  for  the  weekly  allowance  had  been 
obtained  and  served,  and  default  made  in  payment,  so  that 
defendant  was  entitled  to  his  discharge. — Hutchinson  v. 
Jackson,  276. 

WITNESS. — Examination  of,  ex  parte,  by  arbitrators.] 
— See  Arbitration  and  Award,  13,  17,  18. 

WRIT. — Writ  of  trial — Notice  of  trial  given  too  soon.] 
’ — Summons  for  a writ  of  trial  was  granted  on  the  10th  of 
November,  and  enlarged  till  the  19th,  when  an  order  was 
made.  On  the  13th  the  plaintiff  served  notice  of  trial  for 
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the  sittings  on  the  20th,  and  took  a verdict.  . Held,  (affirm- 
ing Riach  et  al.  v.  Hall,  11  H.  C.  R.  356),  that  the  notice 
of  trial  was  a nullity,  and  that  the  verdict  and  all  subsequent 
proceedings  must  be  set  aside. — Young  et  al.  v.  Laird,  16. 

Writ  of  summons  served  in  blank.] — See  Delay,  4. 

In  ejectment  issued  in  outer  county.] — See  Ejectment,  1. 

Of  error. — lb. 

Of  summons  irregularly  served.] — See  Irregularity. 

WRIT  OF  ERROR.— See  Ejectment,  1. 

WRIT  OF  RESTITUTION.— See  Restitution,  writ  of. 
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